IN THE DISTRICT COURT OF HOLT COUNTY, NEBRASKA

GREGORY J. GALLAGHER, Case No. C198-80
Plaintiff,

VS. JUDGMENT ON APPEAL

DEPARTMENT OF MOTOR VEHICLES,

STATE OF NEBRASKA,
Defendant.

DATE OF HEARING: March 4, 1999.
DATE OF DECISION: March 11, 1999.
APPEARANCES:

For plantiff: Forrest F. Peetz without plaintiff.

For defendant: AveyL. Gurnsey, Spedid Holt County Attorney, on behdf of the

Attorney Generd.

SUBJECT OF ORDER: Petition for review pursuant to Adminidrative Procedures Act.
FINDINGS: The court finds and condudes that:

1 This court determines the action after de novo review upon the record of the agency. For
the court’ s convenience, the court incorporates by reference thefactud findings of the director, which are
not disputed. However, the court reeches such factud findings independently fallowing its own de novo
review.

2. In his petition for review, the plaintiff (gppdlant) assarts

a The department falled to hold the adminigtrative hearing in the county inwhich the
arrest occurred, as mandated by NEB. REV. STAT. § 60-6,205 (6)(8) (Reissue 1998).

b. Thearesting officer’ sswornreport, contrary toNEB. REV. STAT. § 60-6,205(4)
(Raisue 1998) (“[i]f the[motorist] has an operator’' s license, the . . . officer shall take possession of the
licenseandissue atemporary operator’ slicense valid for thirty days’) (emphasssupplied), issued
asworn report and temporary licenseform gating thet it wasnot valid as a temporary license, which
the plantiff essarts

(1))  wascontrary tolaw;,



(2  deprived the plaintiff of aremedy by due course of law guarantesd by
atide 1, § 13 of the Nebraska Condgtitution;

(3)  deprived the plaintiff of due process of law guaranteed by artide 1, § 3 of
the Nebraska Condtitution; and,

(4)  deprived the plaintiff of due process of lav guaranteed by the Fifth
Amendment to the U.S. Condtitution as gpplied to the State by the 14th Amendment to the U.S.
Condiitution.

3. The court fird addressesthe plantiff’ sdam regarding the hearing location. InMatthews

v. Abramson, Didtrict Court of Cherry County, Nebraska, Case No. 10693 (Jan. 14, 1999), this court
reversed an adminidraive revocation and remanded for a new hearing because, over the motorid’s
objectionto atdgphonic hearing, the td gphone conference hearing was not held in the county inwhich the
arrest occurred.

a InKimball v. Nebraska Dept. Of Motor Vehicles, 255 Neb. 430,
N.W.2d  (1998), the Nebraska Supreme Court held that tdephonic hearings are permitted in
proceadings under theAdminidrativeProceduresAct (NEB. ReV. STAT. § 84-901 et seq. (Rassue1994
& Cum. Supp. 1998)) when aformd “rules of evidence’ hearing isrequested. The Supreme Court did
not, however, address the interplay of 8 84-913.03 with § 60-6,205(6)(a).

b. NEB. REV. STAT. 8 60-6,205(6)(a) requiresthet the director’ shearing “shdl be
conducted in the county in which the arrest occurred or in any other county agreed to by the
parties.” NEB. REv. STAT. 8§ 60-6,205(6)(a) (Reissue 1998) (emphasis supplied).

C. InMatthews, thiscourt determined that atelephonic hearing occursin the county
in which the hearing officer waslocated. Seeth v. Department of Public Aid, 125111. App. 3d 847,
852, 466 N.E.2d 703, (1984); Detroit Base Coalition for the Human Rights of the
Handicapped v. Department of Social Services, 431 Mich. 172, 428 N.W.2d 335 (1988) (en
banc); Evansv. State, Taxation & Rev. Dep’t, 122N.M. 216, 922 P.2d 1212 (Ct. App. 1996). The
hearing therefore occurred in Lancaster County, where the hearing officer was Stuated, rether then Holt
County in which the arrest occurred.

d. Unlike Matthews, the plantiff in this case did naot object to atdephonic hearing
or to the location of the hearing, and participated in the te ephonic hearing provided by the director. Inso
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doing, the plaintiff has ether waived the reguirement by his failure to object or “agreed’ to ahearing in
ancther county within the meaning of the gaute. The plantiff’ sfirst daim iswithout merit.

4. The plantiff’ s sscond daim rests upon the undisputed fact thet the arresting officer took
possession of the plaintiff’ s operator’ s license, and erroneoudy issued the plaintiff a“temporary licensg”’
thet dated on itsface thet it was not valid as atemporary license because of “refusal.”

a The defendant concedes thet the officer acted erroneoudly.

b. The defendant argues, and thiscourt finds, asametter of fact, thet the officer acted
inamistaken beief that his action was properly required by law. Such action wastaken in good faith and
without mdice or other improper intert.

C. The question becomes, what isthe effect inlaw of thearredting officer’ serroneous
falureto issue atemporary license

5. In drcumgtances remarkably smilar to the present case, the Supreme Court of Montana
dated thet an error in enforcing a Satute does not immediatdy predude enforcement of the entire Satute.
InreVinberg, 216 Mont. 29, 699 P.2d 91 (1985). The court observed that the motorist would only
be entitled to rdief if he was prejudiced by adenid of dueprocess. Id. The court did not reach theissue
of whether a denid of due process precudes suspending a driver’'s license because the court found thet
the motorist received due process. 1d. The court andyzed applicable precedent of the United States
Suprame Court, and conduded that due process did not require apresuspension hearing and was sttisfied
by a prompt postsuspension hearing. 1d.

6. The U.S. Supreme Court has consdered what process waas due in saverd cases.

a InBell v. Burson, 402 U.S. 535, 91 S. Ct. 1586, 29 L. Ed. 2d 90 (1971), the
Supreme Court held that before a state could suspend adriver’ slicensefor lack of finendd respongihility
after an accident, procedurd due process required a determination of whether there was a reasonable
passihility of ajudgment baing rendered againg the driver.

b. InMathewsv. Eldridge, 424 U.S. 319,96 S. Ct. 893,47 L. Ed. 2d 18 (1976),
the Supreme Court identified three factors bearing on the due processandysis (1) the privateinterest thet
will be efected by the offidd action; (2) the risk of an erroneous deprivation of such interest through the
procedures used, and the probablevaue, if any, of additiond or subgtitute procedurd ssfeguards; and, (3)



the government’s interest, induding the function involved and the fiscdl and adminigtrative burdens thet
additiond or subdtitute procedures would entail.

C. InDixonv. Love, 431 U.S. 105,97 S. Ct. 1723,52 L. Ed. 2d 172 (1977), the
Supreme Court uphdd an 1llinois Satute againg a due process chdlenge. The lllinois Satute permitted
sugpensonor revocationwithout preiminary hearing upon sufficient evidenceof repegtedtraffic convictions
demondrating lack of ahility to ssfely operateamotor vehide. The Supreme Court ressoned thet: (1) the
private interest in adriver' s license was not S0 great asto require a presugpenson adminidrative hearing;
(2) therisk of an erroneous deprivation was not greet and the additiona procedures were unlikdly to
sgnificantly reduce the number of erroneous deprivaions, and, (3) the public interests in highway sefety
and prompt removd of sefety hezards judtified sugpengon prior to afull adminidrative hearing. 1d.

d. InMackey v. Montrym, 443U.S. 1,99 S. Ct. 2612, 61 L. Ed. 2d 321 (1979),
the Supreme Court hed that a M assachusetts Satute mandating sugpenson of adriver’ slicensefor refusa
to submit to breath test andyd's, without providing for a presugpenson hearing, did not violate the due
process dause of the Fourteenth Amendment. The Supreme Court utilized thefactorsfrom Mathews v.
Eldridge, findingthet: (1) theprompt avalaaility of apossuspenson hearing eeslly initiated by thedriver
sgnificantly reduced any impact upon the driver’ sprivate interest; (2) therisk of erroneous obsarvation or
deliberate misrepresentation of the facts by a palice officer reporting arefusd to take a breeth test was
insubdtantid; and, (3) the dat€'s interest in public safety was subdtantialy served by the summary
suspenson of licenses of those who refuse to take a bresth andysstest upon arrest. 1d.

7. This court agrees with the andlyds of the Montana Supreme Court concerning the
goplicable decigonsof the United States Supreme Court. Although it has not considered the specificissue,
inStatev. Hansen, 249 Neb. 177, 542 N.W.2d 424 (1996) and State v. Young, 249 Neb. 539, 544
N.W.2d 808 (1996), the Nebraska Supreme Court emphaszed that the important remedia purpose of
the adminidrative license revocation satute is to protect the public from the hedth and sefety hazards of
drunk driving by quickly getting DUI offenders off theroad. Thisrecognition of an important dateinterest
suggests that the Supreme Court would weigh the Mathews v. Eldridge factors conggently with this
andyss

8. Thiscourt condudesthat the hearing provided to Gallagher after suspensondid not deprive
him of his federd condtitutiond right to due process. Accord, Peretto v. Department of Motor
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Vehicles, 235 Cd. App. 3d449, 1 Cd. Rptr. 2d 392 (Ct. App. 1991); Broughton v. Warren, 1971
Dd. Ch. 128, 281 A.2d 625 (1971); Kurtzworth v. Illinois Racing Bd., 92 Ill. App. 3d 564, 415
N.E.2d 1290 (1981).

9. The next issue iswhether atide 1, 8 3 of the Nebraska Condtitution (the Nebraska Due
Process Clause) affords greater rdief than that provided by the federd condtitution.

a In State v. LeGrand, 249 Neb. 1, 541 N.W.2d 380 (1995), the Nebraska
Supreme Court observed thet Sates are freeto afford their citizens greater due process protection under
thair date conditutions then isgranted by the federd condtitution. The Supreme Court regected the Court
of Appedls presumption that the Supreme Court would automaticaly limit due process protection to the
limits of the federd condtitutiond protection.

b. In State v. LeGrand, the Supreme Court provided a limited avenue through
which a defendant can mount aBoykin chdlengeto a prior offense sought to be usad for enhancement,
but carefully drcumscribed the procedures by which a defendant could mount such a chdlenge in
enhancement procesdings State v. Lee, 251 Neb. 661, 558 N.W.2d 571 (1997) (declining to extend
LeGrand to subsequent casein which prior conviction isdement of aime charged). Seedso State v.
Davenport, 5 Neb. App. 355, 559 N.W.2d 783 (1997), (declining to extend LeGrand to
postconviction proceedings).

C. In State v. Champoux, 5 Neb. App. 68, 555 N.W.2d 69 (1996), aff’ d, 252
Neb. 769,566 N.W.2d 763 (1997) (upholding municipa zoning ordinancelimiting rental of property zoned
for anglefamily or two-family use to “families’), the Nebraska Court of Appedls found no greater due
process protection under the Sate condtitution.

d. This court finds no indication in these cases that the Nebraska Supreme Court
would afford greeter protection under our Sate condiitution in thisingance. Accordingly, the court finds
thet the plaintiff hasfailed to establish a gate condiitutiond due process violaion.

10.  Theplantff dtesnoauthority to support hisdaimthet theadminigtrativelicenserevocaion
inthiscasevidlaes atide 1, 8 13 of the Nebraska Condtitution (“every person . . . hdl have aremedy
by due course of law, and judtice administered without denid or dday”).



a The Nebraska Supreme Court observed, in denying an andogous dam in
Prendergast v. Nelson, 199 Neb. 97, 256 N.W.2d 657 (1977), that this congtitutiond provision does
not imply that the Legidature iswithout power to impose aspedid procedure before access to the courts.

b. Inthe present context, the L egid atureimposed agpedid procedure. However, the
datutory scheme does not Sgnificantly limit accessto the courts, providing prompt adminidraive review
and aright toreview in didrict court. That condusionisparticularly compeling wherejudiad review isde
novo on the record. Under the de novo standard, this court is not bound by any factud or legd
Oetermingtions of the director.

C. The plantiff recalved prompt and comprehengve condderation of hisdaminthis
court. This date condtitutiond provison requires nothing more.

11.  Theocourt finds by the greater weight of the evidence, that:

a The officer had probable cause to bdieve thet the plaintiff was operating or inthe
actud physca contral of amator vehidein violation of NEB. REV. STAT. § 60-6,196 (Reissue 1998);
and,

b. The plantiff refused to submit to or falled to complete achemicd tet after baing

requested to do o by the officer.
12.  Thedecigon of thedirector should be affirmed.
ORDER: IT ISTHEREFORE ORDERED AND ADJUDGED that:

1. The Order of Revocation entered on December 14, 1998, is affirmed.
2. The sugpenson of such revocation on gpped under § 60-6,208 is dissolved.
3. Cods on goped are taxed to the plaintiff.

Entered: March 11, 1999,

If checked, the Court Clerk shall: BY THE COURT:

- Mail acopy of this order to all counsel of record and to any pro se
parties, including both the Special Holt County Attorney and
the Attorney General for defendant.

Done on , 19 by .
- Mail postcard/notice required by § 25-1301.01 within 3 days.
Done on , 19 by

- Notethe decision on the trial docket as: 3711/99 Signed “ Judgment

on Appead” entered affirming order of revocation, dissolving
suspension of revocation on appeal, and taxing costs to plaintiff.
Done on , 19 by .

Mailed to: William B. CasH, Didrict Judge




