IN THE DISTRICT COURT OF BROWN COUNTY, NEBRASKA

RICHARD MARTIN, Case No. 6778
Hantff,
Vs JUDGMENT
DAVID PARRISH, et al,
Defendants
DATE OF TRIAL: May 19, 1999.
DATE OF DECISION: July 7, 19909.
APPEARANCES:
For plantiff: May C. Ganeswith plaintiff.
For defendants no gppearance for any defendant.
SUBJECT OF ORDER: decison on the meritsfollowing trid to the court without
ajury.
FINDINGS: The court finds and condudes that:
1 The plaintiff filed his petition inthe Digrict Court of Lancester County, Nebraska,
on April 7, 1998.

2. Although a document entitled “proof of sarvice” gppears in the file, no origind
summons gppears in the file to show what process if any, was served on the defendant Parrish.
However, onMay 6, 1998, the defendant Parrish filed apro se answer, condtituting hisvoluntary
gopearance. A vountary gopearance is equivaent to sarvice. NEB. Rev. STAT. 8§ 25-516.01
(Reissue 1995). The court has jurisdiction of the parties and the subject matter.

3. The plaintiff filed an amended petition on May 28, 1999, with certificate of sarvice
induding mailing to defendant Parrish. No subseguent answer or other pleeding wasfiled by the
Oefendant Parrish. Heisthereby deemed to have dected to sand upon the answer filed on May
6, 1998.

4, Theredfter, on June 30, 1998, pursuant to moation of various defendants, the
Didrict Court of Lancaster County transferred the case to this court.



5. After filing the answver, the defendant Parrish has nat actively participated in the
litigetion.

a The“proof of sarvice’ hasatached aphotocopy of acertified mail return
receipt, showing the address of 17 West 31% Street, Kearney, NE 68847. The plaintiff has
conggtently mailed its communications to that address.

b. The pro seanswer istyped upon abusiness|etterhead showing an address
of P.O. Box 339, Kearney, NE 68848; however, the answer nowhere sates the defendant’s
address nor doesit dlege thet the 17 West 31% Street address was incorrect.

C. Shortly after trandfer of venue to this court, this court entered an order
sdting a telegphone progression conference. The court derk mailed a copy to defendant Parrish
at the 17 West 31% Stret address, and the mailing was not returned by the post office.

d. The progresson order entered as a result of the ordered teephone
conference was mailed to defendant Parrish at the same address by the court derk on August 18,
1998, and again the mailing was not returned by the pogt office,

e A discovery order (rdating to amoation by another defendant) wasmalled
by the derk to dl counsd or pro se parties, induding defendant Parrish a the same address, on
December 16, 1998, and again the mailing was nat returned by the post office.

f. No notice of change of address has ever been recaived by the court from
the defendant Parrish.

6. The plantiff filed asariesof joint gipulaionsfor dismissa, which resulted in orders
of dismissd with prgjudice asto dl defendants other then defendant Parrish. Thefirst order inthis
series was mailed by the derk to dl parties or counsd, usng the West 31% Street address for
Oefendant Parrish. Thismailing wasreturned by the pogt office marked “ returned to sender,” “not
ddiverable as addressad,” and “unableto forward.” The subsequent mailings by the court derk
were smilarly returned with Smilar markings

7. The court subssquently st the matter for trid to the court without a jury, setting
adate cartain for parties to request ajury and gating thet upon failure to o request ajury would
be deamed to have been waved.



8. Theredter, pursuant to the order, trid was held to the court without ajury. The
defendant Parrish did not gppear or otherwise participate.

9. The plantiff assarted two causes of action, for defamaion and for tortious
interference with a business rdationship. Because the defendant falled to gppeer for trid, the
evidence conssed 0ldy of thetestimony of theplaintiff and variousexhibitsoffered by the plantiff.

10.  The court finds generdly for the plaintiff and againg the defendant Parrish, and
finds thet judgment should be entered againgt the defendartt.

11.  Thedefendant’ sanswer satsforth adefense daiming some sort of judtification or
qudified privilege to make the communications.

a However, becausethe defendant failed to gopeear for trid, noevidencewas
adduced in support of the damed defense or defenses.

b. The plantiff introduced evidencetending to disorovesuch damed defense
or defenses. Thus, theonly evidence adduced on thisissue tendsto negate the daimed defense
or defenses.

C. Evenif thecourt rgected theplaintiff’ sevidenceonany afirmativedefense,
there would remain no evidence to sudan the defendant’ s burden of proving any such afirmative
defense.

12. InMcCunev. Neitzel, 235 Neb. 754, 763-65, 457 N.W.2d 803, (1990),
the Nebraska Supreme Court discussed dameages in a defamation action, gaing the following
princples

a Inasuit for dander per sg, no proof of any actud harm to reputation or
any other damageisrequired for therecovery of @ther nomind or subgtantid dameges PROSSER
AND KEETON ON THE LAW OF TORTS, Defamation 112 a 788 (5th ed. 1984). See, ds0,
Sheibley v. Nelson, 84 Neb. 393, 121 N.W. 458 (1909); Boldt v. Budwig, 19 Neb. 739,
28 N.W. 280 (1886).

b. By ddfinition, Satements condtituting dander per se are unambiguous in
thar defamatory meaning and do not require proof of extraneousfacts Hennisv. O'Connor,
223 Neb 112, 388 N.W.2d 470.



C. In recognition of the interests involved in a defamation action and the
difficulty of proof in this area, in an action for libd or dander, the amount of damages is dmost
entirdy inthejury’ sdiscretion. Hall v. Vakiner, 124 Neb. 741, 248 N.W. 70 (1933).

d. In an action for defamation, the damages which may be recovered are
(1) generd damagesfor harm to reputation, see, Hall, supra, and Boldt v. Budwig, 19 Neb.
739, 28 N.W. 280 (1886); (2) soecid damages, see Lawrence v. Jewell Companies, Inc.,
53 Wis.2d 656, 193 N.W.2d 695 (1972); cf. Hruby v. Kalina, 228 Neb. 713, 424 N.W.2d
130 (1988) (explaning that words which are not danderous per se do not condiitute a bas's for
recovery of damagesin the absence of agpedific dlegaion of specid damages); (3) damegesfor
mentd suffering, see Hall, supra; and (4) if none of these are proven, nomind damages, sse
Hutchensv. Kuker, 168 Neb. 451, 96 N.W.2d 228 (1959). See, generdly, RESTATEMENT
(SECOND) OF TORTS 620-623 (1977); R. SMOLLA, LAW OF DEFAMATION 9.01-.07 (1990).

13.  Theonly damegesproved with reesonable cartainty were gpecid damagesfor the
loss of the employment contract sdary of $5,000.00 for Sx months, the initid contract term, or
$30,000.00, less the amount of $5,000.00 of salary received before termingtion, or anet tota of
$25,000.00. Exhibit 5. The plantiff’s argument for continued sdary after theinitid contract term
departstheregion of reasonable cartainty and enterstheredm of gpeculation, into which thiscourt
dedinesto follow.

14.  Theplantff'samended petition dso praysfor atorney fees In generd, atorney
feesand expensesmay berecovered only where provided for by satute or when arecognized and
acocepted uniform course of procedure has been to dlow recovery of an atorney fee. Zimmer -
man v. Firstier Bank, 255 Neb. 410, 585 N.wW.2d 445 (1998). The generd rule gpplies
where the party to litigation is atempting to recover atorney feesin the very case bang litigated.
Id. The plantiff seeksatorney feesin thiscasefor thefessincurred inthiscase. Thegenerd rule
precudes any recovery of atorney fees The plantiff falsto dte any satute or uniform course of
procedure authorizing an avard of atorney feesin this case
JUDGMENT: IT IS THEREFORE ORDERED AND ADJUDGED

thet:



1 JUDGMENT ishereby enteredinfavor of the plaintiff, Richard Martin, and againgt
the defendant, David Parrish, in the amount of $25,000.00, together with the costs of the action
taxed in the amount of $58.00.

2. The judgment shdl beer interest a the rate of 6.163% per annum from date of
judgment until peid.

3. The plantiff’s prayer for atorney’ sfeesis denied.

4. Thederk shdl mail natice of the entry of thisjudgment tothe defendant Parrish a
both addresses referenced above, specificdly: 17 West 31% Street, Kearney, NE 68847, and
P.O. Box 339, Kearney, NE 68848.

Entered: July 7, 1999.
If checked, the Court Clerk shall: BY THE COURT:

-~ Mail acopy of thisorder toall counsel of record and to any
pro se parties, including both addresses for defendant
Parrish, but disregarding any parties (or their counsel)
previously dismissed.

Done on , 19 by
-  Enter judgment on the judgment record.
Done on , 19 by .

Z  Mail postcard/notice required by § 25-1301.01 within 3

days at both addresses specified in paragraph 4 of

judgment.
Done on , 19 by .
- Note the decision on the trial docket as. 7/8/99 Signed -
“ Judgment” entered. William B. CasH
Doneon , 19 by . it
Mailed to Didrict Judge



