IN THE DISTRICT COURT OF KEYA PAHA COUNTY, NEBRASKA

THE STATE OF NEBRASKA, Case No. 2932
Rantff,

VS ORDER ON MOTIONS
UNDER ADVISEMENT
JOSEPH “JOE”BAUER, also known as
JOSEPH V. BAUER,

Defendant.
DATE OF HEARING: March 12, 1999, and April 28, 1999.
DATE OF DECISION: July 8, 1999.
APPEARANCES:
For plantiff: AveayL. Gurnsey, KeyaPahaCounty Attorney, and Barry Wald,
Soedid Deputy Keya Paha County Attorney.
For defendant: Michad S. Borderswith defendart.
SUBJECT OF ORDER: (1) pantffs motion to determine admissbility of other
misconduct (“404 moation”) filed 3/12/99 (regarding
mattersidentified by notice filed 3/2/99);
(2  defendant’s“reques for disdosure’ filed 3/23/99;
(3  pantff smationinliminefiled April 1, 1999;
(4)  plantff’smation for reciprocd discovery filed 4/1/99;
(5  plantff'smotionfor protective order during depostion of
victim filed 4/1/90.
FINDINGS: The court finds and condudes that:

EVIDENCE OF OTHER MISCONDUCT

1 InStatev.McManus, 257 Neb. 1, N.W.2d _ (1999), the Nebraska Supreme
Court extensvely discussed the distinction between logica rdevance and rdevancefor aproper purpose.
a Rule 401 rdevancerequiresonly arationd, probative connection, however dight,
between the offered evidence and afact of consequence. 1d. Thefact that a defendant has committed a
crime or other misconduct on ancther occasion tends to show thet the defendant has a propensty to do
s0, and thus it is & leest dightly more probable that the defendant commiitted the crime a issue than a
Oefendant without such a propengty. Id. In other words, under McManus, the court recognizes such

evidence haslogicd rdevance under rule 401.



b. Neverthdess, rule 404(2) prohibits such evidence for the purpose of showing a
defendant’ s propengty to act in aparticular manner. 1d. Rule 404(2) exdudes such evidence because it
cregtestherisk of a decison by the trier of fact on an improper bess 1d. It temptsthetrier of fact to
condemn the defendant for his other bad acts rather than the defendant’ s uiilt of the present charge. 1d.
It crestes adanger that the trier of fact will over-edimateits probetive vdue. 1d. Exdusion protectsthe
presumption of innocence, which is*degply rooted” in our jurisprudence. Id.

C. However, rule404(2) dlowssuch evidencewhen offered for apurpose other then
propensity.

Thekey inquiry under rule 404(2) isthe basis of therdevance of theacts. Rule401 asks
whether the evidence is rdlevant, whereas rule 404(2) asks why the evidenceisrdevant.
If the evidence is rdevant becauseit tendsto show the defendant’ scrimind digposition or
propendity to commit acertain type of crime, itisrdevant for an improper purposeandis
inadmissble under rule404(2). However, if it isrdevant to show something other thanthe
defendant’ s character, thenitisrdevant for aproper purpose and isadmissible under rule

404(2). Thus the quedion is whether the evidence of other bed acts is rdevant for a
proper purpose, not merdy whether the evidence isrdevant.

Id.a7-8,__ NW.Z2da .

d. The Supreme Court then procesded to determine that the term “independent
rdevance’ is synonymous with “proper purpose” 1d. The Court favorably dted the rulethat evidence
of other amilar sexud conduct has independent rdevance, and such evidence may be admissblewhether
thet conduct involved the complaining witnessor third parties” Id. a8, N.W.2da___. TheCourt
obsarved that the discussonin Sate v. Carter, 246 Neb. 953, 524 N.W.2d 763 (1994), overruled
on other grounds, State v. Freeman, 253 Neb. 385, 571 N.W.2d 276 (1997), regarding
determination of a proper purpose was superfluous after a determination of independent rdlevance. 1d.
In other words, evidence of other similar sexual conduct provides aproper purpose for admissonin
aprosecution for asexud offense

2. Of course, these cases limit gpplication of theindependent rdlevance doctrineto indances
of similar sexud conduct. In the context of sex crimes, the rule 404(2) andlys's requires a comparison
for amilaity to determine thet the offered evidence has independent relevance. Once a court concludes
that such amilarity exigts, such independent rdevance conditutes the “proper purpose” In State v.

Carter, supra, the Supreme Court dated:



Anabsoluteidentity inevery detal cannot beexpected. State v. Phel ps, 241 Neb. 707,
722, 490 N.W.2d 676, 688 (1992) (“the prior acts need not be identicd to the act
charged in order to be admissble It is sufficient thet the evidence be of smilar
involvement reasonably related to the charged conduct and be presented in amanner in
which prgjudice does nat outweigh its probetive vaue’).

Where there are an overwhdming number of Sgnificant amilarities the evidence
of prior acts may be admitted. State v. Bible, 175 Ariz. 549, 858 P.2d 1152 (1993).
“The term *overwhdming' does not require a mechanica count of the Smilarities but,
rather, aquditative evduaion.” Id. a 576, 858 P.2d a 1179. The question iswhether
the crimes are S0 Imilar, unusud, and diginctive that the trid judge could ressonably find
thet they bear the same sgnature. 1d. If S0, the evidence may be admitted, and any
dissmilaitiesmerdy go to theweaght of theevidence. 1d. We agree with the reasoning
of the Arizonacourt in Bible.

Id. at 964-65, 524 N.\W.2dat .

3. Oncethe court has cond uded that evidenceisoffered for aproper purpose, the court must
weigh the probetive vaue againg the danger of unfar prgudice Statev. McManus, supra. In Sate
v. Newman, 250 Neb. 226, 548 N.W.2d 739 (1996), the Supreme Court observed:

For the purposes of thisrule, the probative vaue of evidence involves a messurement of
the degree to which the evidence persuades the trier of fact that the particular fact exids
and the dislance of the particular fact from the issues in the case. [Citations omitted]
Unfair prejudice means an undue tendency to suggest a decison based on an improper
bass. [Citations omitted.]

Id. at 241-242, S48N.W.2da .

4. Rule 404(3) requires a prdiminary showing by dear and convindng evidence thet the
accused committed the other conduct. Clear and convinaing evidence is that amount of evidence which
producesin the trier of fact afirm bdief or conviction about the existence of thefact to beproved. Inre
Interest of Michael B., 8 Neb. App. 411,  N.W.2d__ (1999).

5. With regard to the conduct identified in paragrgphs 1, 3, 4, and 5 of the plaintiff’s notice
(filed 3/2/99), the testimony of witness A.P.G. meets the Sandard of clear and convincing evidence.
However, the court must congder the other requirements for admisson.

6. Despite minor differences, the conduct identified in paragrgphs 1, 3, 4, and 5 of the
plaintiff’ s natice reveds subgtantid Smilarity.

a A.P.G. wasnat rdaed by consanguinity or afinity to the defendant. Inthiscase,
the dleged victim is rdlated by consanguinity to the defendant’s wife and by afinity to the defendant.
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A.P.G. smoather and thedefendant’ swifeweredosefriends. However, inthiseraof disntegrated families
the dosaness of ardaionship may be exemplified mare by proximity then by formd rdationship. While
A.P.G. did not resdein the defendant’ shome, shewasafrequent household vigtor. Inthiscase, dthough
the dleged victim was a times aresdent of the defendant’s household, she dso resded outsde the
defendant’' shome. Both A.P.G. and the dleged victim were trested as members of the family.

b. The events were smilar in that they occurred or dlegedly occurred in the
defendant’ s home or pickup truck.

C. Both A .P.G. and the dleged victim were subjected to multiple indances of sexud
conduct.

d. Thereissome varidion in the sexud acts, comparing penisto vagina intercourse
(A.P.G.) with dleged ingppropriate touching and digita penetration (this case).

e The datearguessmilarity of doohol use. Thedefendant furnished acohal directly
to AP.G. Here, the dae dams that the defendant’s wife went to bed after consuming acohal, thus
providing the defendant’ s opportunity to sexudly assault the victim.  This provides only limited smilarity.

f. Whilethereissomedifferenceintheagesof thevictims, bothwererdativey young.
While A.P.G. was 15 to 16 years of age, thedleged victim herewas eight to 12 yearsold. Baoth courses
of conduct begen with vidims incapable, asamatter of law, of giving consent. However, the scope of the
conduct was dso more limited in this case, with the younger dleged victim recaiving more limited sexud
contact.

g Perhgos most importantly, both ingances of sexud assaultive behavior occurred
or are dleged to have occurred when the defendant had control over the victims.

h. The comparison of the prior conduct to the current case demondrates that the
eventsare sUffidently amilar, unusud, and diinctive to meet the reguired sandard. The court condludes
that sufficdent amilarity exigsto establish the independent rdevance, i.e. the proper purpose, for the offer
of such evidence

7. It then becomes necessary for the court to conduct the rule 403 baancing. Thisis an
extrandy dosecase Thesubdantia time dgpsed between the A P.G. eventsand the present dlegations,
coupled with the minor differences discussed above, reduce the probative vaue of the evidence. Inthe



language of Newman, this increases the digance of the particular facts from the isues in this case
Neverthdess, with proper limiting ingtructions, the evidence does not have the tendency to suggest a
decison upon an improper bads  The court cannot conclude that the danger of unfar prgudice
subgantidly outweighs the probetive vdue

8. The evidenceof conduct identified in paragraph 2 of the plaintiff’ snotice doesnot meet the
sandard of dear and convinaing evidence, and lacks sufficient Smilarity to show aproper purpose. Any
remote probative vaue is subgantidly outweighed by unfair prgudice resulting from the use of such
conduct.

9. The conduct identified in paragraph 6 of the plaintiff’ snotice (prior sexud contact with the
dleged victim) medtsthestandard of dear and convincing evidence, bearssuffidient smilarity tothecharged
conduct to demondrate a proper purpose, and possesses a probative vaue greater than any unfair
prgudice.

10.  Theconduct spedified in paragrgph 7 of the plantiff’ s notice (kissng witnesses D.C. and
C.U.) fals to meat the required gandard of proof. The ambiguity of the type of conduct and the
acknowledgment by one of the witnesses of the borderline character of the conduct and its susoeptibility
to multipleinterpretations demondratesthe limited probative vaue of thet conduct. Any remaote probetive
vaueis subgantialy outweghed by the danger of unfar prgudice

11.  Paragrgph 8 of the plantiff’s natice fails to provide any spedfiaty sufficent to advisethe
court of the conduct sought to be characterized as rule 404(2) misconduct, and the court disregards the
sane

PROTECTIVE ORDER DURING VICTIM DEPOSITION

12. The “rape shidd’ daute, § 28-321, limits the use of evidence regarding past sexud
behavior of the victim with persons other then the defendant. The Siatute provides two exceptions,

13.  Thefirg exception concerns evidence regarding whether the defendant wias or was nat,
with repect to the victim, the source of physical evidence such as semen, blood, sdiva, hair, ec.

a Thereisno indication in this case that the Sate possesses or intends to offer any
such evidence, or that such evidence otherwise exidis



b. As a condition of granting the rdlief gecified in the order, the plaintiff should be
required to natify the defendant’s counsd, at least 15 days prior to any such depostion, of any facts or
metters known to the plaintiff bearing on the exisence or nonexisence of any such physcd evidence,

14. The sscond exception relates to dleged consant of the victim.  Because consant is not
rlevant to the charged crimesin this case, this exception has no possible gpplication inthiscase.

15.  The datutory protection againd the use of the victim's past sexud behavior has no
goplication to evidence of the victim's statements regarding past sexud behavior, & leedt to the extent
such datements are not otherwise privileged communications.

MOTION FOR DISCOVERY LIMITATION

16.  The plantiff’'s motion bears the title “Moation In Liming” dthough it is, in subdance, a
moation for limitation of discovery.

a A mationinlimineishbut a procedurd step to prevent prgudicid evidence from
reeching thejury; it is not the office of such amation to obtain afind ruling upon the ultimate admissibility
of theevidence rather, itsofficeisto prevent the proponent of potentialy prgudicid matter from digplaying
it to the jury, making Satements about it beforethejury, or presenting the matter to thejury in any manner
until the trid court has ruled upon its admissihility in the context of thetrid itsdf. State v. Merrill, 252
Neb. 736, 566 N.W.2d 742 (1997).

b. Here, the plaintiff inaccurady cagtsthe mation asamationinlimine, but the court
neverthel ess proceeds to address the merits of the motion as propounded in substance.

17.  Exocepttotheextent of themateridsfor which privilegehasbeen assarted, themation dates
no suffident cause for limitation of discovery.

18.  Thecourt hascarefully reviewed the materidssubmitted for in camerareview by thecourt,
condding of:

Clinicd Psychologicd Notes— Dr. Michad Sosnerick (10 pgs);
Rivendd| Psychiaric Discharge Summary (5 pgs);

Rivendd| Family Assessment (3 pgs);

Rivendd| Psychiaric Evauation (5 pgs);

Rivendd| Thergoy Notes (3 pgs);

Rivendd| Physdan's Progress Notes (4 pgs.);

Rdeaszto Sosnerick (1 pg.);
Clinica Notes— Dr. Sosnerick (8 pgs);

SQ@ P o0 T
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Rivendd| Patient Forms (6 pgs);

Rivenddl Initid Trestment Plan (6 pgs);

Rivendd|l Physician Progress Notes (6 pgs.);

Rivenddl Thergpy Notes (3 pgs);

Qued City Counsding Center —Illinois (5 pgs.);

Hand Printed Page—WhenI'm Mad (1 pg.);

Rivenddl Miscdlaneous Persond Informetion Forms (12 pgs);
Psychiatric Rating Form (1 pg.);

Quad City Counsding Center (3 pgs);

Rivendd| Psychiatric Center — Psychiaric Evaduation (7 pgs);
State Ward Request for Approva — front and back (2 pgs); and,
Rivendd| Magter Trestment Plan (3 pgs).

19.  Thesemaeridscontain no Sgnificant direct datementsof thedleged vicim. Thematerids
contain no significant meterids which could be usad as prior inconggent datements of the aleged victim.
The materids Smply provide no sgnificant information bearing on the dleged events, except the minor
purpose of identifying hedlth profess ona s consulted by thedleged victim. In short, thereisno exculpatory
materid contained therain.

20.  The privileges assarted by the plantiff address the content of communications with the
dleged victim and not the identity of such hedlth professonas  The protection of the privilegesinvolved
and the defendant’ s condtitutiond rights can both be protected by granting the plaintiff’s motion as to
materids for which an gpplicable privilegehasbeen assarted, but requiring the plaintiff to disclosethenames
and then-professond affiliations of the hedlth professond's whose iderttities are disclosed or indicated by
such records.

21.  Inorder to protect the defendant’ sright to gppelate review, a the next hearing in open
court the court will receivethe materidsfurnished in evidence under sedl againg disdosureto anyone other
than ahigher appelate court to preserve such records for gppdlae review.

MOTIONS FOR DISCOVERY

22.  The defendant filed a “request for disclosure’ which congtitutes under Nebraska law a
moation for discovery. NEB. REV. STAT. § 29-1912 (Reissue 1995). In addition to the materids
enumerated by § 29-1912, the federd condtitution mandates disdlosure of cartain additiond information,
dthoughthereisnofederd condtitutiond right to discovery. Kylesv. Whitley, 514U.S. 419, 115S. Ct.
1555, 131 L.Ed.2d 490 (1995); United Statesv. Bagley, 473U.S. 667,105 S, Ct. 3375, 87 L.Ed.2d

r*wr‘p'pp_jg.—?t‘.—'r-



481 (1985); Weatherford v. Bursey, 429 U.S. 545, 97 S. Ct. 837, 51 L.Ed.2d 30 (1977); Brady v.
Maryland, 373U.S. 83,83 S. Ct. 1194, 10 L.Ed.2d 215 (1963); State v. Lotter, 255 Neb. 456, 586
N.W.2d 591 (1998). Theplaintiff fileditsmation for reciproca discovery. NEB. REV. STAT. §29-1916
(Reissue 1995). The court hes further conddered the dtipulation for discovery filed by the parties

23.  Theoourt sorder grantstherediproca mationsto the extent of the defendant’ sentitlement
to such rdief. To the extent denied, the defendant has Smply exceaded the bounds of the statutory and
condtitutional mandates
ORDER: IT ISTHEREFORE ORDERED AND ADJUDGED tha:

EVIDENCE OF OTHER MISCONDUCT

1 The plantiff’s mation to determine admissihility of other misconduct, as supplemented by
the noticefiled March 2, 1999, isgranted to the extent thet the plaintiff shall be dlowed to present evidence
in the plantiff’s case-in-chief regarding dlegationsthat:

a The defendant began having sexwith A.P.G. whileshewasbabystting hischildren,
commenang when shewas 15 years of agein July of 1971 (paragrgph 1 of natice);

b. The defendant was 36 years of agein July of 1971 (paragrgph 3);

C. Thereweremultiple acts of sexud intercourse between the defendant and A .P.G.
(paragraph 4);

d. The actstook place between 1971 and 1974 (paragraph 5); and,

e The acts of sexud contact and pendration with the dleged vicim commendng in
her firgt or second school year when shewas 6 or 7 years old (paragraph 6).

2. The plantiff shdl natify the court, outdde the presence of the jury, before adducing
evidence of any such conduct, in order that the court may dlow the defendant the opportunity to request
alimiting ingruction outsde the presance of thejury.

3. The defendant shdl be entitled to alimiting indruction before such tetimony regarding the
jury’ scongderation of any such evidence: however, suchlimiting ingructionwill begiven only upon request
and nat on the court’ s own motion.

4. Except to the extent granted as st forth above with the above-gpedified conditions, the
moation isdenied. In denying the mation in part, the court gpedificaly predudesthe plaintiff from offering



evidence regarding paragraphs 2 and 7 of the notice, and further precludes the plaintiff from offering
evidence regarding ungpecified acts of misconduct in rdiance on paragrgph 8 of the natice
PROTECTIVE ORDER DURING VICTIM DEPOSITION
5. The plantiff’ smation for protective order during depodtion of vicimis

a Granted totheextent thet the defendant and defendant’ scounsdl isprohibited from
inquiring about pecific ingtances of the defendant’s past sexud behavior with persons other than the
defendant; and,

b. Otherwise denied.

6. Suchrdief doesnot pred udethedefendant or thedefendant’ sattorney frominquiring aboout
any of thevictim’'snon-privileged ver bal statements, or nonverbal statements intended asan
assertion, regarding any such past sexud behavior or dlegations of past sexud behavior.

7. Asacondition of granting the rdief sought in such mation, the plaintiff shall bereguiredto
natify the defendant’ scounsd, at least 15 days prior to any such depostion, of any factsor mettersknown
to the plantiff bearing on the exigence or nonexistence of any physicd evidence within the meaning of §
28-321(2)(a).

MOTION FOR DISCOVERY LIMITATION

8. The plantiff’s motionto limit discovery, inaccuratdly titled assamation in limine, isgranted
to theextent of themateridsfor which privilege has been asserted and which materid shave been submitted
to the court for in cameraexaminaion. Except as granted above, the motion is denied.

0. Asacondition of thepartid granting of themationto limit discovery, theplaintiff isordered
to disdoseto the defendant’ scounsd of record, within 15 daysfrom the date of thisorder, the namesand
then-professiond dfiliations of the hedth professondswhoseidentities are disclosed or indicated by such
records, together with any further identifying information, such as current address, tdlgphone number, and
the like, as may be known to the plantiff’ s atorneys and its investigating officersin this case

10.  Atthenext opportunity for hearing ontherecord, theidentified materidsexamined by the
court in camerashdl be received in evidence under sed againgt disclosure to anyone other than a higher
gopdlate court to preserve such records for gppelate review.

MOTIONS FOR DISCOVERY



11.  Theddendant' smationfor discovery, entitled as*request for disclosure” isgranted tothe
extent of:

a Paragrgphs 1, 2, 4, and 19 are granted in thar entirety.

b. Paragraphs 8, 10, 11, 14, 20, and 21 are denied in ther entirety, except to the
extent to which the same may be granted by other provisons of this order.

C. Paragraphs 3, 8,12, 13, 15, 16, 17, and 18 aregranted only to theextent that such
materids areknownto, or intheexerdse of duediligence may becomeknown to, the prosecution; and this
order does not require the prosecution to make spedific inquiry for such information.

d. Paragraphs 5, 6, 7, and 9 are granted only to the extent that such materids are
known to, or inthe exercise of duediligence may becomeknown to, the prasecution, but not to the extent
of communicationswith the county attorney or any deputy county atorney or any legd assdant of ether;
and this order does not require the prosecution to make spedific inquiry for such information.

12.  Theplantiff’smoation for reciprocd discovery isgranted as to dl mateids for which the
defendant’ s motion was granted.

13.  Theplantff isdlowed 11 days from the date of this order for initid compliance, and the
defendant is dlowed 7 days theredfter for initid compliance. Such duty to comply shdl be deemed
continuing in the manner required by NEB. REV. STAT. § 29-1918 (Reissue 1995). Thedeadlineof July
30, 1999, for filing additiond pretrid mations remains effective
Entered: July 8, 1999.

If checked, the Court Clerk shall: BY THE COURT:

Mail acopy of thisorder to all counsel of record and to any pro se
parties.
Done on , 19 by .
Note the decision on the trial docket as: 7/8/99 Signed “Order on
Motions Under Advisement” entered.
Done on , 19 by
Mailed to:

William B. CasH, Didrict Judge
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