IN THE DISTRICT COURT OF HOLT COUNTY, NEBRASKA

HOLT COUNTY, NEBRASKA, Case No. CI98-9
Hantff,
Vs DECREE
CRB FARMS, a Nebraska partner ship, et
al.,
Defendants.
DATE OF TRIAL.: June 1, 1999.
DATE OF DECISION: July 13, 1999.
APPEARANCES
For plaintiff: Thomeas P. Herzog, Holt County Attorney.
For defendants
BEwing Townghip: James G. Kube.
Minarik(s): Boyd W. Strope, who was excused pursuant to motion a
commencament of trid, without defendants.
CRB Fams NoyesW. Rogersand Michdle S. Stirek.
SUBJECT OF DECREE: findl dedson on the meritsfallowing trid to the court in equity.
FINDINGS: The court finds and condudes that:

1 This case concerns a pipdine buried under a public road. The nature of the materids
trangported through the pipdine isirrdevant to the legd andyss The issues would remain the same
whether the pipdine carried water to livestodk, drainage from afidd sump, lagoon effluent to center pivot
irrigation sysems, durry from amining operation, or the supply for a decorative water fountain.

2. Asaprdiminary metter, the court conddersthe sate of the pleadings upon which the case
isto be decided.

a Fallowingapretrid conference on February 25, 1999, the court entered apretrid
order regarding pleadings. The order dlowed the plaintiff (“the county”) 14 days from the pretrid
conference to file a second amended petition. The plaintiff timdy filed that sscond amended petition on
March 10.

b. The pretrid order further dlowed dl defendants 14 days dfter the filing of the
second amended petition to file an answer, with or without cross-petition, and dated thet in the event of



falure to do S0, the respective defendants would be deemed to have dected to have such defendant’s
previous answver dand as the answer to the operative petition.

C. The 14 days expired on March 24, 1999. The defendant CRB Farms (*CRB”)
timdy filed its answer on March 19. The defendants MInarik timdy filed an answer and cross-petition
(dismissed shortly beforetrid) on March 19. However, theansiver and cross-dam of thedefendant Ewing
Township (“thetownship”) was nat filed until March 26, 1999. Thetownship neither sought any extenson
of thetimefor filing nor requested any amendment to the pretrid order. Therefore, pursuant to the pretrid
order, the township is deemed to have dected to sland upon the answer filed on July 27, 1998, which
contains no cross-petition or cross-dam.

d. The county sought and was granted leaveto fileathird amended petition. At trid,
CRB was granted leave to file its first amended answver to the third amended petition.

e Because the township faled to timdy file any cross-petition or crossdam and
because the cross-petition of the defendants MInarik was dismissed by sad defendants before trid, the
case was essantidly tried upon the county’ s third amended petition and CRB' s firgt amended answer
thereto. Thetownship'sanswer filed on July 27, 1998, essantidly admits the dlegations of the county’s
petition.

3. The county filed thisactionfor dedaratory judgment under NEB. REV. STAT. 825-21,149
et seq. (Reisue 1995).

a Anattionfor dedaratory judgment issui generis, and whether such actionistobe
trested asone & law or onein equity isto be determined by the nature of thedigoute. DeCoste v. City
of Wahoo, 255 Neb. 266, 583 N.W.2d 595 (1998).

b. The county’ sthird amended petition Satestwo causes of action. Thefird cause
of action sets forth a cause of action to quiet title to an essement. A quiet title action soundsin equity.
Mueller v. Bohannon, 256 Neb. 286 (1999).

C. The second cause of action essentidly dleges a continuing trespass and seeks
inundive rdief. An attion for injunction sounds in equity, and equitable remedies are generdly not
avalable where there exigts an adequate remedy  law. Central States Found. v. Balka, 256 Neb.
369 (1999). Theowner of red edtate hasthelegd right to useand operate hisland freefrom repeated acts
of trespass, and an injunction will issue to resrain such acts, epedidly where committed under adam
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which indicates thet the tregpass will be continued. Van Donselaar v. Conkey, 177 Neb. 169, 128
N.W.2d 390 (1964). Equity will afford rdlief by the processof injunction againgt repested acts of trespass,
especidly where committed under adam which indicates a continuance and condant repetitionaof it. 1d.

4, Certain facts are admitted by the pleadings

a The county and the township are paliticd subdivisons of this Sate

b. CRB isaNebraska partnership carrying on atrade or busnessin this Sate.

C. CRB ownsthered edate underlying the pipein question on both 9des of thetrall
road and underlying the road itsalf where the pipe crosses under theroad. Becausethelegd descriptions
are not materid to the findings, the court omits the spedific legd destriptions at this point.

d. Thered edate involved islocated within the township’'s boundaries

e The county possesses an easament for aroad right-of-way for atrail road exiging
dong the eadt line of Section 15, Township 26 North, Range 10 West of the 6" PM. in Holt County,
Nebraska. The essement isa public prescriptive essement for the use and traved of the public. The user
by the public of thetrail road established the prescriptive right and, asthe gppropriate public authority, the
county holds the easement for the benefit of the public. The easement was in exigence and in effect on
May 16, 1998.

f. OnMay 16, 1998, CRB caused atrench to be dug across said road and caused
an eght-inch pipe to be inddled in the trench as part of a pipe leading from CRB’s hog wadte lagoons
located in the Eagt HAlf of Section 15 across the road into Section 14.

5. In addition, the parties sipulated that nather CRB nor its agents gpplied to anyone for
permisson to lay the pipe beow the road.

6. The pleadings essentidly concede dl dements necessary for the county’ s prayer for rdief
onitsfird cause of action. To the extent not spedificaly admitted in the pleadings, the evidence supplies
the remainder of support necessary for such rdief. The drcumstancesreguire no further discussononthis
point. The court finds generdly for the plaintiff and againg the defendants on the plantiff’s firgt cause of
action.

7. The red controversy surrounds the second cause of action. There is one mitter in the
record which requires prdiminary discusson. (78:25-81:5.) CRB offered Exhibits 29 and 30. Neither
the county nor the township objected to Exhibit 29, but the court faled to immediady rule upon Exhibit
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29. Further discusson followed regarding Exhibit 30, which was subsequently re-offered and expresdy
received in evidence by the court. The partiesdid not re-offer, object to, ingst upon aruling, or otherwise
discuss the admisson of Exhibit 29 theresfter. Because there was no objection to Exhibit 29, the court
should have immediatdy recaived it. The court intended to recaive Exhibit 29, and thefaluretodosoon
the record was amere oversght. The court has conddered Exhibit 29, to the extent thet it desarves any
weight, in making the decison in thiscase. As part of the decree in this casg, the court will expresdy
recaive Exhibit 29, which hasbeen induded inthetrid record, to correct the erroneousfailureto expressy
rule upon the offer of the same.

8. AsCRB’shrief concedes, therehasbeen, a aminimum, atrespassby CRB upontheroad
right-of-way when the trench was opened to lay inthe pipe. Obvioudy, during therdaivey brief imethe
trenchwas opened, CRB’ s action would have interfered with the trail road had anyone atempted to then
uetheroad. CRB maintainsthet this condituted asngleincident of trepass and denies any continuing
trepass. CRB asststhe pleadings and evidencefal to support the county’s daim for equitadle relief.
Essentidly, the decison concerning the second cause of action depends on two basicissues: (1) was, and
IS there any continuing interference with the trall road essement, ather factudly or legdly, caused by the
buried pipe, and, (2) depending upon the answer to the firg question, whet rdief, if any, is gopropriae,

9. The evidence shows, without dipute, that theroad in question isatypicd trall road inthe
Sandhills of Nebraska

a Theroad recaives no regular maintenance. The road formed from the wearing of
two tire tracks over the surface by repeated vehicular traffic. Neither the county nor the township ever
graded theroad. The county adduced no evidence of any maintenance ever having been performed by the
county. The township adduced no direct evidence of any maintenance provided by the township. The
evidence rases a dight inference that there may have been some “spot” maintenance on this roed
performed by the township, such asto “fill inahdleor [fix] somedamege. ...” (44:11-16.) However,
there is no evidence of any repairs performed or contemplated a the location of the pipe crossing, ether
before or after the laying of the pipe. The witnesses characterized the road as a minimum maintenance
road.

b. It lies upon asection line between Sections 14 and 15. Various people utilizethe
road to get to their pastures. No evidence suggests that the road leads to any homestead, housing
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development, dity, or village, or otherwise connects to any other significant roadway. Theroad liesina
rurd portion of Holt County some distance from any sgnificant populaionarea. No evidence suggestsany
likdihood of future devdopment inthearea. Thereis no evidence indicating any possible future need to
improve the road, to modify or improve the road surface, or atherwise to change the character of the
exiding road.

10.  Thecounty’sroad department condruction supervisor tetified that:

a If the county did not haveto work up or gradethetrall road, aline buried five feet
under the surface would not interfere with the traveled portion of theroad. (12:22-13:4.)

b. A pipe buried five feet beow the surface of the earth would not be consdered an
obgtadle to grading the road and creating a barrow pit because of the pipe sdepth. (13:17-23.)

C. Heinitidly testified that the pipe, as currently located, would not affect the public
sdey. (17:24-18:2)) However, he admitted that, if the pipe should bresk and wash out a portion of the
road, it would affect public safety. (18:3-6.)

d. The county road department needs to know when pipes are located under roads
for future planning and to insure public sefety. (19:12-20:15.) The road department would have to
condder the pipe for future improvement. (20:24-21:3.) But he foresaw no problem if the county were
required to go in and further develop theroad. (20:1-5).

e Although he testified he had not designed the area for use by an open, public,
heavily-trave ed road, and that it was possble afuture design plan could cal for removing suffident dirt to
dfect the pipe, there was absolutdy no evidenceto show any likdlihood of such deved opment inthefuture
(22:6-14.) Although he conceded that the necessity for dtering the pipewould incressethe cogt of future
condruction, he lacked any knowledge of any stlandards requiring such dteration. (22:22-23:10.) Such
tesimony smacks of gpeculation and conjecture, and failsto conditute evidence worthy of rdiance by this
court. Counsd succeeded in prodding the witness to grudgingly concede the possibility of counsd’s
speculationregarding future events. But counsd failed to changethe basic thrugt of the witness' tetimony
thet the pipe, as presently buried, does nat interfere with the actud use and travd of the public upon the
trail roed.

11.  CRB'’sconaulting engineer, Ray Hgek, essentidly tetified thet the underlying pipewould
not interfere with the use and trave of the road. However, he admitted thet the pipe could lesk under the
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road (114:24-115:1), the pipe could bresk under the road (115:2-4), and the pipe could require

maintenance under the road (115:5-7).
12.  Pat of Hgek stetimony focused on the neture of the soil overlying the trench thet was
dug to bury the pipe.
a He tedtified:
Q. Could you describe the soils thet overlay this pipe?
A. Yes
Q. Please do 0.
A. | condder those asafine sand, dlean.
Q. Pure sand?
A. | said afine sand, afine sand, rdaivdy dean.
Q. And when you say that, do you mean that theré sno silt or day or anything, just
sand?
A. That's correct.
Q. Isitjugt bascdly kind of pure sand?
A. Yes
Q. Widl, in't it true that sand of that type can be subject to eroson?
A. Yes
Q. Wind erogon?
A. Yes
Q. And water erogon?
A. Uh-huh.
Q. And that that overlay sand over that pipe— overlaying that pipe could wear down
and erode?
A. Yes
(115:14-116:10.)
b. Haek |ater tetified:
Q. Now, Mr. Hgek, earlier you taked about your experience with crossngs of
roads, pipe crossings of roads. One of those methodsisto bore the pipe, isit not?
A. Yes
Q. And that would bethe most difficult and expensvemethod, normally, tobore, isn't
thet normdlly true?
A. May | answer without saying yes or no?
Q. It sdright with me.
A. Okay. It depends upon what the obgtacles are in the way. If you have bare

ground, an opentrenchisusudly lessexpensvethanaboring job. If you havetremendous
amounts of overburden, aboring job may beless expensve than the open trench. O, if
youhaveutiliiesor if you have paving, or if you have awhale bunch of duff onthe surfece



of the ground, and you jugt want to get underneeth it, then the boring, more then likdly, is
going to be less expendve than asurface aut.
Q.  Okay. Thank you.

A. Uh-huh.
Q. | understand what you mean. Now, if oneboresit, then onedoesn't haveto repair
the surface?

A. That's correct.

Q. But if one takes the backhoe to it, then one has to dedl with the diruption a the
surfece, isthet right?

A. Yes

Q. And of coursg, if that's on an ail road, that could be patched, and maybe be
nothing more than aminor gpeed bump, right?

A. Uh-huh.
Q. Y ou do agree with me?
A. Correct.

Q. And if that’'s done on thistrail road, and you disrupt the road, in thisinganceit's
subject to garting ablowout, in't thet right?
A. Yes

(127:7-128:20.)

13.  Bxhibit 11 shows the area of the pipdine crossing in 1998 shortly after condruction.

Exhibit 20 showsthe same areain May of 1999 from adightly different angle

a Exhibit 29 shows that, while there has been some grass cover reestablished inthe
disturbed areg, there remain sgnificant portions uncovered.

b. However, Exhibit 29 d 0 showswhed tracks reestablished across the disturbed
aeaof the crossing.

C. Other then the remaining aosence of some grass cover, the road surface remains
essntidly unchanged.

14.  The trench under the road was open only for about 45 minutes during the condruction
process. Thereisno evidence of any vehide obgructed or otherwise affected during the brief period the
trenchwas opened. Lewis Vandersnick tedtified that, during the third week of Junein 1998, hisvehide
became stuck while atempting to cross the disturbed part of the ground. Except for the Sngle incident
involving Lewis Vandersnick, no party adduced evidence of any difficultiesin travel upon the road from
the time of condruction to the date of trid. No party adduced evidence of any repairs undertaken by the



county or the township to the road as areault of the disturbance to the road surface nor any evidence that
future repairs would be necessary.

15.  Under somewhat different drcumdances, inArt-Kraft Sgns, Inc. v. County of Hall,
203 Neb. 523, 279 N.W.2d 159 (1979), the Nebraska Supreme Court sated some basic principles
goplicablein this cas=

a NEB. REV. STAT. § 39-1402 (Reissue 1998) assigns generd supervison and
control of the public roads in each county to the county board.

b. The“county board’” meansthe board of county supervisorsin township counties.
NEB. REV. STAT. § 39-1401(1) (Reissue 1998).

C. Counties operating under atownship organization are not deprived of jurisdiction
over township roads and the county does possessthe authority remova of an obdtruction from atownship
road. The pipdinein this case was condructed on a township road and Holt County operates under a
supervisor sysem whereby each township hasatownship board. NEB. REV. STAT. 8§ 39-1520 (Reissue
1998) grants the township board alimited power of having generd supervison of road and culvert work
on township roads.

d. NEB. Rev. STAT. 8§ 39-1401(2) (Reissue 1998) provides “Public roads shdl
meen dl roads within this sate which have beenlaid out in pursuance of any law of this Sate, and which
have not been vacated in pursuance of law, and dl roads|ocated and opened by the county board . . . and
travded for morethentenyears. .. "

e Thisgautory definition of public roads makes no digtinction between county and
township roads for the purposes of § 39-1402, whichexpresdy grants control over public roadswith the
county board of the county wherein they are located.

16. Theregopearsvary littlelega precedent in Nebraska to guide the court' sandlyss

a InStatev. Merritt Bros. Sand & Gravel Co., 180 Neb. 660, 144 N.W.2d
180 (1966), the Supreme Court recognized thet alandowner whose property abuts upon ahighway right-
of-way may have rightsin such right-of-way different in kind from, and greeter then, therightsof the public
genadly, and a least hasthe samerights. Nebraska caselaw does not expresdy describethoserightsin
the context of a pipdine under aroad.

b. Generd authority Sates



The use which the abutting owner may make of the highway indudesthe right to
maintain ditches or drainsfor the bendfit of hislands, provided he does not interfere with
the use as a highway, and to this end he must take proper precaution to cover themso as
not to interfere with the sefety and convenience of travders, and thereafter to keep the
covering in repar. This right of the owner is subject to such reasonable rules and
regulations as may beimpasad by the Sate or the locd authorities.

The owner of the fee has theright to lay a pipeline across and under
the bed of the road, provided he does not thereby obstruct the road; and he
may convey that right to another.

39A C.J.S. Highways 8§ 142 (1976) (emphasssupplied). SeedsoThomv. Dodge County, 64 Neb
845, 90 N.W. 763 (1902) (abutting landowner hasright to use of road ditch for drainage of hisland asis
incidentd to road’s exigence and does not inconvenience the public or individuds or injure the public
work).

17.  Before conddeaing the nature of an “obdtruction,” the court consders the meaning of the
term “road.”

a Asearly asthe decisoninPeople v. Buffalo County Comm'rs, 4 Neb. 150
(1875), the Nebraska Supreme Court recognized thet the term “road” is generdly gpplied to highways,
and asageneric term, indudes highway, dredt, and lane. In Weaver v. Dawson County Mut. Tel.
Co., 82 Neh. 696, 118 N.W. 650 (1908), the Court reiterated that theword “road’ isagenericterm, and
whenunqudifiedisaufficiently comprehensvetoindudehighways, public roads, privateroads, sreets and
lanes.

b. NEB. REv. STAT. § 39-101(3) (Reisue 1998) defines “highway” as“the entire
width between the boundary limits of any dreet, road, avenue, boulevard, or way which is publidy
maintained when any part thereof is open to the use of the public for purposes of vehicular trave . ..~

c.  NEB. ReEv. STAT. § 39-101(11) (Reissue 1998) defines “roadway” as “that
portion of a highway improved, designed, or ordinarily used for vehicular travd, exdusve of the berm or
shoulder. . . "

d. Thecourt condudesthat, inthe present context, theterm*“ road” meansthetravded
road surface as actudly condructed and maintained. Because there has been no condruction and no
evidence of the extent of any maintenance a the pipdine crossing Ste, the“road’ @ that point congsts of
the surface of the ground and the tracks thereon created by vehicular treffic.



18.  Thepublic hastheright to unobstructed use of itshighways. 40 C.JS. Highways § 220
(1991). Any unauthorized obstruction thereof, or encroachment thereon, isunlawful. Id.

a Ingenerd, an unlawful obstruction or encroachment may conds of anythingwhich
rendersthe highway lesscommodiousor convenient for theuse of thepublic. 40 CJS Highways § 221
(1991). Thetest has been dated as being whether the Structure in question unlawfully obgtructs the free
passage of the public in the customary manner. 1d.

b. InShupev. County of Antelope, 157 Neb. 374, 59 N.W.2d 710 (1953), the
Supreme Court dated that an obdruction indudes anything which will interferewith the public’ sressoncble
use of the highway essement. A fence condtitutessuch an obgtruction. Burkhardt v. Cihlar, 149 Neb.
712, 32 N.W.2d 197 (1948). In Yeng v. Hunt, 201 Neb. 1, 265 N.W.2d 854 (1978), the Court
inferentialy congdered an obgruction as something “ unreasonably interfering with the passage of traffic
overtheroad.” Id. a1, 265NW.2da  (parking vehides and other equipment in such away asto
interferewith useof eesement). Smilaly, theCourtin Barrett v. Hand, 158 Neb. 273, 63 N.W.2d 185
(194) treeted an obdruction as something that actudly hinders atraveler upon the highway. However,
the obgtruction congdered in Barr ett was afence, and the Court did not directly congder the definition
of obgtruction. See dso Workman v. Lincoln Telephone & Telegraph Co., 102 Neb. 191, 166
N.W. 550 (1918) (heavily charged dectric wire dangling from overheed pole with part of wire lying on
Sreet surface).

C. Thepipdine, aspresantly Stuated, isnot an obdtruction within the meaning defined
above. Theonly evidencethat any trave has ever been hindered was the Sngle inadent invalving Lewis
Vandersnick in Juneof 1998. Theevidencesmply failsto persuadethiscourt thet the condition of theroed
surface, or anything dse pertaining to the pipdine crossing under the road, interferes with traffic passng
over thesurface. The court findsthetestimony of the county road department congtruction supervisor and
the testimony of the defendant’ s consuiting enginear, each denying any presant impact upon trave over the
road, persuasve. Thecourt determinesthet, assametter of fact, the present existence of the buried pipdine
does not obstruct the road or interfere with the prescriptive easement obtained for use as atral road on
asdion line Gengdly, an injunction will not issue on the mere gpprenengon of the possibility of an
invagon of rights. Neff v. Boomer, 149 Neb. 36, 31 N.W.2d 222 (1948).
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19.  The township's brief concedes thet “the pipe may not presently condtitute a physca
interference or obtadeintheuseof theroad . .. .” Brief for Defendant Ewing Township a 2. However,
the township argues thet future impects may condtitute “interference” The court previoudy noted those
matters in paragraph 10e above. The parties presented no evidence that any such development was
underway, planned, or reasonably contemplated in the foressegble future.  Any inference of such
devdopment is purdy speculdive. The rurd character of the property renders such peculation highly
unlikdy. The court dedlinesto enter the redlm of unreasonable speculation.

20.  Thetownship submitted atrid brief and supplementd trid brief in support of itsintere in
the case, whichisdigned with theinterest of the county. Intheaasence of any present physicd obgtruction
or interference, the township seeks rdief on the county’s petition based upon a theory of “legd”
interference. Arguing thet 8 39-1410 dedaresdl section linesto be public roadsand that 8 39-1402 vests
generd upervison and control of public roadsin the county board, it essentidly arguesthat theinddlation
without permissoninand of itsdf conditutescontinuing interference. 1t rliessoldy upon theplainlanguage
of the gatutes. The court assumes thet the county agrees with the legd position urged by the township.

a The township correctly ditesthe generd rule of Satutory interpretation. A court
must give effect to the purpose and intent of the Legidature as ascartained from the entire languege of the
datute conddered initsplain, ordinary, and popular ssnseand, if possble, discover the Legidaure sintent
fromthe language of the daute itsdf. 1n re Adoption of Kassandra B. & Nicholas B., 248 Neb.
912, 540 N.W.2d 554 (1995).

b. NEB. REV. STAT. § 39-1402 (Reissue 1998) provides.

Generd supervison and contral of the public roads of eech county isvested inthe
county board. The board shdl have the power and authority of establishment, improve-
ment, maintenance and abandonment of public roads of the county and of enforcement of
the lawsin rdation thereto as provided by the provisons of Chapter 39, articles 14t0 20,
except sections 39-1520.01 and 39-1908.

(1)  TheNebraskaSupremeCourt hashddthat 839-1402 condtitutesastatute
of generd gpplication. State ex rel. Scherer v. Madison County Comm'rs, 247 Neb. 384, 527
N.W.2d 615 (1995); Sanitary and Improvement Dist. No. 1 v. County of Adams, 209 Neb. 108,
306 N.W.2d 584 (1981). However, the higher Nebraska courts have not addressed the meaning of the
word “generd” asusad in the phrase “generd supervison and control.”
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(2  Theoourt condudesthat theterm* generd supervisionand contral” means
the “overdl” or “principa” supervison and control. BLACK’'S LAW DICTIONARY 614 (5th ed. 1979)
The term does nat, by its plain language, predude the existence of rights or duties in another person or
ertity.

(3)  Thetownshipreadstheword“generd” asthe equivdent of “absolute’ or
“plenary.” That reading conflicts with the remainder of the section, by rendering the second sentence,
which spedifiesthe “power” and “authority” of the county board, superfluous In condruing a datute, a
court mugt atempt to give effect to dl of its parts, and if it can be avoided, no word, dause, or sentence
will bergected assuperfluousor meaningless Omaha World-Herald v. Dernier, 253Neb. 215,570
N.W.2d 508 (1997). It is nat within the province of a court to read anything plain, direct, and
unambiguous out of adaute. 1d.

C. NEB. REV. STAT. § 39-1410 (Reissue 1998) provides.

Thesection linesarehereby dedared to be public roadsin each county inthedate,
and the county board may whenever the public good requiresit open such roads without
any prdiminary survey and cause them to be worked in the same manner as ather pubdlic
roads, Provided, any damages daimed by reason of any such road shdl be gppraised
and dlowed in the manner provided by law. . ..

(1)  TheNebraskaSupremeCourt,inOlsonv. Bonham, 212 Neb. 548, 324
N.W.2d 260 (1982), sated thet thissection doesnot authorizeacounty to open asectionlineroad without
gving naticeto thelandowners, hearing the landowners daimsfor dameages, or gppointing gppraisersand
meking provisonsfor the payment of landowners dameges and that if the county attemptsto do o, itis
trespassing. Seedso Breiner v. Holt County, 7 Neb. App. 132, 581 N.W.2d 89 (1998).

(2  Contray to the township's argument, this Satute adds nothing to the
andyds The county board acquires no power or authority regarding the area dong a section line for a
road until the road is opened. In this indance, the opening occurred by public prescriptive use for the
datutory period, as CRB admitted. The only conssquence of such determination arisng from this datute
is thet the board may thereafter * cause [section lines roadg| to be worked in the same manner as other
publicroads. ...” NEB. REV. STAT. 8 39-1410 (Reisaue 1998). Thislanguage provides no additiond
power or authority to thet areedy provided by other Satutes, indluding section 39-1402.
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d. The court condudesthat the township’ s rdliance upon 88 39-1410 and 39-1402
falls to support its contention thet the pipdine “legdly” interfereswith theroad. The court’ scondudonis
bolstered by condderation of the showing normdly required for injunctive rdief for obstruction of aroad.

21.  Inasuit by theproper public authority, injunction will commonly lieto compe theremovd
of an unauthorized obstruction from alegaly exiding public highway on showing of spedid damage, an
irreparable injury, and the nonexistence of an adequate remedy a law. 40 CJS. Highways §226(a)
(1991).

a The county isthe proper public authority. NEB. REv. STAT. § 39-1401 et seq.
(Reissue 1998); Art-Kraft Signs, Inc. v. County of Hall, supra.

b. The court agrees that, if the other dements were stisfied, there would be no
adequate remedy & law.

C. However, the evidence falls to show any soecid damage. The court has dreedy
discussed the evidence showing no impediment to travel upon the trail road, and the speculdive and
unlikely neture of the daims of future interference.

d. Smilaly, the county and township have totdly failed to establish any irreparable
inury.

22. InSatev.Merritt Bros. Sand & Gravel Co., supra, the Supreme Court Sated thet
aninunctionwill nat lieif theright thereto isundeer, or the damage complained of nonexigent. Thiscourt
concludes thet thisrule gppliesin this case,

23.  Furthe, injunctive rdief is preventative, prohibitory, or protective, and equity usudly will
not issue an injunction when the action of which the plaintiff complains has been committed and injury hes
been done. Rawson v. Harlan County, 247 Neb. 944, 530 N.W.2d 923 (1995).

a This rule would ordinarily nat goply in the indance of a continuing trespass
However, in this case, the court condudes that the trespassis not continuing, because of CRB'sright to
the use of its fee Smple property interest underlying the county’ s public prescriptive easement for aroed
where such use does not interfere with the use of the road.

b. The only wrong, the initid ingdlation without permisson, was completed and no
inury, other than the vindication of a technicd right of the county, remains Compdling remova of the
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pipdine isnot gopropriate under these drcumdiances. An injunction cannot be employed asa punishment
for actsdready committed. VVogel v. Rawley, 85 Neb. 600, 123 N.W. 1037 (1909).

24.  Moreover, an injunction to remove the pipdine under the road would cause as much o
more damage to the road' s cgpecity for travd then the origind ingdlation. Inview of CRB’sright to use
the underlying soil, S0 long as such use does not interfere with the public’ sright to useand trave theroed,
the remedy sought by the county and the township would not be equiteble

25.  Inmany ways the decison islimited to the peculiar fects of the case. The nature of the
road, amere trail road with no condruction or maintenance, dictates a different result than an indgdlation
through the surface of a condructed, graded road surfece.

26.  Thecounty brought this action for dedaratory rdief. Although the ultimate sanction of a
mandatory injunction for removd of the pipdine is not gopropriate, the respective parties are entitied to
catan dedaatory reief as st forth bdow.

27.  Inview of CRB's initid denid of the exigence of the prestriptive easement and its
admission thereof only on the figurdive eve of trid, the plantiff obtained dmod totd rdief upon its firt
cause of action. The plaintiff dso achieved some rdief upon the second cause of action. The court
concludes that the codts of the action of $502.50, dl of which have been previoudy paid by or ordered
paid by the plaintiff, should be taxed egudly to the plantiff, to the defendant Ewing Township, and to the
defendant CRB Farms. Judgment for cogts of $167.50 should be entered in favor of plaintiff and againgt
defendant Ewing Townsghip.  Judgment for cogts of $167.50 should be entered in favor of plaintiff and
againg defendant CRB Fams.

28.  Any requestsfor atorneys fees, express or implied, should be denied.

DECREE: IT IS THEREFORE ORDERED, ADJUDGED, AND
DECREED that:

1 Exhibit 29 isrecaved in evidence and congdered by the court.

2. The court declares the repective rights, satus, and other legd rdlations of the partieswith
regard to the matter in controversy asfollows

a The plaintiff, the County of Holt, Nebraska, possesses an easement for aroad
right-of-way for atrall road exising dong the eadt line of Section 15, Township 26 North, Range 10 West
of the 6" P.M. in Holt County, Nebraska.
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() Theessamenttisapublic prescriptive essement for the use and trave of
the public.

(2  Theuser by thepublic of the trall road established the prescriptive right
and, asthe gopropriate public authority, the plantiff holds the easement for the benfit of the public.

(3)  Theessament wasin exigence and in effect on May 16, 1998, and now
remansin full force and effect.

b. The title of the plaintiff, the County of Holt, Nebraska, for and on behdf of the
public, in and to the public prescriptive essement above described is hereby quieted and confirmed inthe
plantiff as agang each of the said defendants, and each and dl of them are permanently restrained and
enjoined from asserting any dam or interest incongstent therewith.

C. Subject to the public prescriptive easement of the plaintiff as st forth above, as
between the parties to this action, the defendant CRB Farms is the owner in fee Smple of certain red
estate, induding the East Half (E2%) of Section 15, Township 26 North, Range 10, West of the 6" PM.
in Holt County, Nebraska

d. On May 16, 1998, the defendant CRB Farms caused atrench to be dug across
sad road and causad an eight-inch pipe to be inddled in the trench as part of a pipdine leading from
CRB'’s hog waste lagoons located in the East HaAlf of Section 15 acrosstheroad into Section 14. Neither
the defendant CRB Farms nor any of its agents gpplied to anyonefor permissonto lay the pipebdow the
road.

e The adtion of the defendant CRB Farmsin causing the trench to be dug through
the surface of thetrail road condituted atemporary trepass upon the property right (the public prescriptive
essamant) of the plantiff from thetime of the opening of thetrench and until the trenchwas properly dosed
and compected.

f. Thelocation of the pipdine, as presantly buried and after the restoraion of the
surface, does not interfere with the plaintiff’ s public prescriptive easement above described.

g The right of the defendant CRB Farms to use the soil underlying the trail road
imposes aduty upon said defendant to kegp the covering over the pipdinein repair, subject to the control
and direction of the county board of the plaintiff.
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3. The cods of the action of $502.50, dl of which have been previoudy paid by or ordered
paid by the plantiff, are taxed equaly (a each) to the plaintiff, to the defendant Ewing Township, and to
the defendant CRB Farms,

a Judgment for cogtsof $167.50isentered infavor of plaintiff and againgt defendant
Ewing Township.

b. Judgment for cogtsof $167.50 isentered infavor of plaintiff and againg defendant
CRB Fams

C. Thejudgment shdl bear interest at therate of 6.163% per annum from dateof entry
of decree until paid.

4. All other requested relief is denied.

5. All requestsfor atorneys fees, express or implied, are denied.

Entered: July 13, 1999.

If checked, the Court Clerk shall: .
- Mail acopy of this order to al counsel of record and to any pro se BY THE COURT.
parties.
Done on , 19 by
- Enter judgment on the judgment record.
Done on , 19 by .
- Mail postcard/notice required by § 25-1301.01 within 3 days.
Done on ,19 by .
- Notethe decision on the trial docket as. 7/13/99 Signed “Decree”
entered; judgment entered accordingly. William B. CasH
Done on ,19 by . L.
Mailed to: Didrict Judge
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