IN THE DISTRICT COURT OF KEYA PAHA COUNTY, NEBRASKA

THE STATE OF NEBRASKA, Case No. 2932
Rantff,

Vs SUPPLEMENTAL ORDER

JOSEPH “JOE”"BAUER, also known as
JOSEPH V. BAUER,

Defendant.
DATE OF HEARING: no further hearing held.
DATE OF DECISION: July 19, 1999.
APPEARANCES:
For plaintiff: no further gppearance.
For defendant: no further gppearance.
SUBJECT OF ORDER: plantff’s motion to determine admissibility of other misconduct
(“404 mation”) filed 3/12/99 (regarding matters identified by
notice filed 3/2/99).
FINDINGS: The court finds and condudes that:

1 On July 8, 1999, this court entered an interlocutory order regarding the plantiff’ smotion
to determinethat cartain evidencewould beadmissbleat trid pursuant to NEB. REv. STAT. § 27-404(2)
(Reissue 1995) (the “Rule 404" mation).

2. On Auly 16, 1999, the Nebraska Supreme Court announced its decison in State v.
Sanchez, 257 Neb. 291, NW.2d  (1999). Inthat decison, the Supreme Court discussed the
recent dedsoninStatev. McManus, 257Neb. 1, NW.2d__ (1999), inthe context of analeged
sexud assaullt. That discusson Sgnificantly limits the use of prior misconduct evidence in sexud assaullt
cases and imposes new procedurd requirements

3. The Court in Sanchez discussed certain other cases rlied upon by this court in the July
8 decison, gating:

In State v. Carter, 246 Neb. 953, 524 N.W.2d 763 (1994), overruled on

other grounds, State v. Freeman, 253 Neb. 385, 571 N.W.2d 276 (1997), we
agreed withthereasoning of State v. Bible, 175 Ariz. 549, 858 P.2d 1152 (1993), that



other crimesevidence may have probativevaueastoidentity wherethereareoverwhem-

ing Imilarities between it and the charged offense, such that the crimes are S0 Smilar,

unusud, and disindtive that the trid judge could reesonably find thet they bear the same

ggnaure In State v. Freeman, supra, a prosecution for eight counts of firs degree

sexud assault, we conduded that evidence regarding aprevious sexud assault committed

by the defendant was properly admitted on theissue of identity wherethe manner inwhich

it was committed and cartain Satements made by the assallant to the victim during its

commission bore marked amilarities to each of the charged offenses

Inboth State v. Carter, supra, and State v. Freeman, supra, there was

physicd evidencethat asexud assault had occurred but no eyewitnessidentification of the

assalant, thus leaving open the possibility that someone other than the defendant hed

committed the crime. In each of those cases, the other crimes evidence was hdd to be

probative on the issue of the identity of the assallant and therefore properly admitted for

that purpose. In the present case, thereis no physica evidence of penetration necessary

to establish firg degree sexud assault, dthough thereismedicd testimony thet thedosence

of such evidence does not meen that such an assault did not occur. Theonly evidence of

the assault is the testimony of A.S., who described what hgppened and unequivocaly

identified Sanchez asthe assadilant. Thereis no evidence upon whichthejury could have

concluded thet the assault occurred, but thet Someone other than Sanchez committed it.

Thus assuming without deciding thet theother crimesevidencebearstherequistesmilarity

to the charged offense, it could have no probative vaue on the issue of identity under the

facts of thisparticular case. If thejury bdieved the tesimony of A.S. that theactswhich

condtitutefirgt degree sexud assault occurred, it would have no basi sfor identifying anyone

other than Sanchez asthe assallant and his prior conduct would prove nothing necessary

for conviction. On the other hand, if the jury did not bdieve the tesimony of A.S.

regarding the occurrence of the assaullt, it would beleft with no evidence that acrime hed

been committed and thus no assallant to identify. Senchez prior acts could nat fill this

evidentiary void.
Sate v. Sanchez, supra,a . Thisdiscusson dearly limitsthe goplicability of prior cases broadly
dating that “in prosscutions for arimes of asexud nature, testimony regarding Smilar prior sexud conduct
of the defendant has independent rdevance” E.g., Satev. Carter, supra; State v. Dreimanis, 8
Neb. App. 362, N.wW.z2d  (1999).

4. Further, the Sanchez decison imposes anew procedurd rule. The Court directed that:

[H]enceforth, the proponent of evidence offered pursuant to rule 404(2) shdl, upon
objection to its admisshility, be required to Sate on the record the spedific purpose or
purposesfor which theevidenceisbang offered and that thetrid court shal Smilarly Sate
the purpose or purposesfor which such evidenceisrecaved. SeeStatev. Osborn, 250
Neb. 57, 547 N.W.2d 139 (1996). Any limiting indruction given upon recapt of such
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evidence should likewise identify only those specific purpasesfor which the evidencewas
recaived. See U.S. v. Merriweather, 78 F.3d a 1077 (finding reversble error in
limiting indructions which recited dl permissible purposes of other crimes evidence st
forthin Fed. R. Evid. 404(b), sating trid court must “*dearly, smply, and correctly’

indruct the jury as to the specific purpose for which they may consder the evidence”
quating U.S. v. Johnson, 27 F.3d 1186 (6th Cir. 1994)). See, dso, NJ2d Crim. 5.3,
commert (limiting ingruction“mugt cal thejury’ sattention to the particular evidencebeing
limited to aparticular uss’).

Statev. Sanchez, supra, a___. Althoughthiscourt previoudy entereditsorder regarding admissibility
of the assarted 404 evidence, that order is interlocutory and has not become find. The court retains
discretionto modify such order & will. Becausethe Sanchez decson will dearly gpply & thetrid inthis
case, discusson of its goplicability to the prior interlocutory order becomes superfluous. The procedurd
directionsof Sanchez will befollowed in thiscase

5. Moreover, thedecison in Sanchez provides some guidancefor trid courtsonthemeans
of accomplishing compliance with the new procedurd requirement.  The Supreme Court cited with
goprovd federd caselawv uggeding thet “it isadvisable for atrid judgeto indst thet aparty offering Rule
404(b) evidence place on the record a dear explanation of the chain of inferences leeding from the
evidence in question to a fact ‘thet is of consequence to the determination of the action.”” State v.
Sanchez, supra,a___ (ating U.S. v. Murray, 103 F.3d 310, 316 (3d Cir. 1997)).

6. The court isnot persuaded thet the plaintiff hasthusfar directly articulated any such chan
of inferences or the specific proper purpose or purposesrequired by Sanchez. Before such evidenceis
deamed admissble the plantiff should be required to so date.

7. The Sanchez decison doesnot affect thiscourt’ seerlier determination that the of conduct
identified in paragrgphs 2, 7, and 8 of the plaintiff’s notice is not admissble. Conssquently, the further
procedures required by this order goply only to the conduct identified in paragraphs 1, 3, 4, 5, and 6 of
the plaintiff’ snatice

ORDER: IT ISTHEREFORE ORDERED AND ADJUDGED tha:
1 The plaintiff shall, on or before July 30, 1999, file a supplementd notice with the derk of
this court, ssparady gating with respect to eech of the remaining paragraphs of the plaintiff’s previous
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natice (paragraphs 1, 3, 4, 5, and 6) the specific purpose or purposes for which the evidence in that
paticular paragrgph is being offered and spedificaly sating with respect to each such proffered purpose
adear explandtion of the chain of inferences|eading from the evidencein question to that Spedific purpose

2. Theorigind supplementa notice Shdl be filed with the court derk, and copies served on
opposing counsd and trangmitted (dectronicaly or by mall) to thetrid judge a Ainsworth, Nebraska

3. The copies served on opposing counsd and submitted to the trid judge may be
accompanied by any further brief or legd memorandum thet plaintiff may desireto submit therewith. Such
brief or memorandum shdl not befiled withthe court derk. However, thelbrief or memorandum shdl not
be congdered for purposes of complying the requirementsof Sanchez as s forth in paragraph 1 of this
order; dl identified spedific purposes and the supporting chain of inferences shal be st forth in the filed
upplementd notice.

4, The defendant is dlowed until August 6, 1999, to submit to the trid judge and sarve on
opposing counsd any further brief or legd memorandum responding to the supplementa notice (and brief
or memorandum, if applicable) of the plaintiff. Such brief or memorandum shdl not befiled with the court
cerk.

5. The portion of the prior interlocutory order deeming the conduct identified in paragraphs
1, 3,4, 5 and 6 of the plantiff’'s notice as admissble is vacated. The court deems such evidence
inedmisshle in the aasence of identification of the gpedified purposes and logicd inferencesrequired assat
forth above. Subject to further interlocutory order upon submission of the supplemental notice authorized
above, themoationfor admisshility of prior misconduct evidenceisdenied and theplaintiff isprohibited from
offering such evidence & trid.

6. Thefiling of such supplementa notice shall be conddered as aresubmisson of themation
to determine admisshility for further consderation upon the evidence previoudy adduced, and shdl be
deemed as submitted on the date of filing of the supplementa notice. The court derk isordered to fax a
copy of the filed supplementa natice to the trid judge immediatdy upon the filing thereof.

7. This order does not affect thet portion of the prior order denying the maotion in part, and
preduding the plaintiff from offering evidence regarding paragrgphs 2 and 7 of the notice and further



precluding the plaintiff from offering evidence regarding ungpedified acts of misconduct in reliance on
paragraph 8 of the notice.
Entered: July 19, 1999.

If checked, the Court Clerk shall: .
— Mail acopy of this order to al counsel of record and to any pro se BY THE COURT.
parties.
Done on , 19 by

- Uponfiling of supplemental notice, fax a file-stamped copy to the

judge as required by paragraph 6 above.
Done on , 19 by .

-~ Notethe decision on the trial docket as: 7/19/99 Signed “ Supple-
mental Order” entered regarding admissibility of evidence of prior
misconduct.

Doneon , 19 b . » A

Mailed to: d William B. Cas, Didtrict Judge




