IN THE DISTRICT COURT OF BROWN COUNTY, NEBRASKA

MAC' STRUCKING, INC., a Nebraska Case No. 6822
corporation, and MARK A. MEYERS,
RantiffsAppdlants,
VS MEMORANDUM OPINION
AND JUDGMENT ON APPEAL
JOHN R. JOCHEM and DOROTHY
JOCHEM,
Defendants-Appelees
DATE OF HEARING: Jduly 14, 1999.
DATE OF DECISION: July 19, 1999.
APPEARANCES,
For plaintiff: D. Eugene Garmner without plantiffs
For defendant: Rodney J. PAmer without defendants.
SUBJECT OF ORDER: Apped from the County Court of Brown County, Nebraska, in
Case No. CI97-47.

MEMORANDUM OPINION:

1 This is an goped from the county court. In cases where the didrict court Sts as an
intermediate gppdlate court, the didrict court reviews the county court judgment for error gppearing on
the record made in the county court. State v. Hopkins, 7 Neb. App. 895, 587 N.W.2d 408 (1998).

2. The plaintiffs assarted that defendants were negligent.  The plaintiffs daimed thet the
defendants were moving catle from a ranch south of Ainsworth dong Highway 7. The plantiffs dso
dleged that the defendants herded cattle onto the highway in a no-passng zone and faled to warn
oncoming motorigsor take other precautionsto prevent acollison. Theplantiffs semi-tractor and trailer
reached the hilltop just south of the accident site, a which point the driver obsarved the cattle on the roed
and on both sdes of theroad ditches. Although the driver testified thet he gpplied his brakes and sounded
hishorn, the unit sruck severd heed of cattle The callison dameged the unit, necessitating repairs and
cauang aloss of income during the repairs. At the dlose of the plaintiffs evidence, the county court



sudained the defendants moation for directed verdict. The plantiffs filed a mation for anew trid, which
was denied. The plaintiffs goped.

3. No separate satement of erorswasfiled in thiscourt in compliancewith Uniform Didrict
Court Rule 18 (formerly codified as Rule 17).

a Although the plaintiffs submitted a brief, plantiffs counsd confirmed a ord
agument thet the plaintiffs were not rdying upon the brief in subditution for a Satement of errors. The
court assumes thet counsd overlooked the requirement for filing of atatement of erors

b. Inthe aosence of agatement of errors, review on goped islimited to plain eror.
Inre Estate of Soule, 248 Neb. 878, 540 N.W.2d 118 (1995); Lindsay I ns. Agency v. Mead, 244
Neb. 645, 508 N.W.2d 820 (1993).

C. However, the plaintiffs did make some assertion of eror in the notice of goped
filedin the county court. Thenatice Satesthat the goped istaken from the order denying plaintiffs maotion
for new trid, and goes on to redite that the motion assarted that:

the verdict, report, or decison rendered on January 29, 1999, granting the [d]efendants
motion for directed verdict againg the [p]laintiff[g and in favor of the [d]efendants (said
verdict, report or decison having been journdized and filed by the [c|ourt on February 3,
1999) isnot sudtained by suffident evidence, or is contrary to law.

(T21)

d. In Statev. Nelson, 2 Neb. App. 289, 509 N.W.2d 232 (1993), the Nebraska
Court of Appedshdd that an gopdlant who incorporated a properly drafted Satement of errorsdirectly
into anatice of goped from ajudgment of the county court satisfied the requirement concarning thetimely
filing of a gatement of erorswith the digtrict court.

e However, in State v. Boye, 1 Neb. App. 548, 499 N.W.2d 860 (1993), the
Court of Appedsgated thet thedidrict court’ sreview islimited to errorsproperly assgned inthe Satement
of erors, and generd satements made in a natice of gpped to the didrict court such as “conviction
contrary to law” or “evidence improperly entered over objection” do not properly assgn error and need
not be consdered by the didtrict court, nor will they be considered by a higher gppellate court.



f. Inlight of the foregoing authorities, this court condudesthet itsreview islimited to
(1) the Sngle error properly assigned in the natice of goped, spedificdly, that the county court erred in
granting adirected verdict, and, (2) otherwise examining the record for plain eror.
4, The county court granted the defendants mation for directed verdict, Sating:

That Mark Myers had an unobgtructed and aclear view of ahazard on the roadway for
—theevidenceis 600 feat or 500 feet — goproximatdy fiveto 600 feet and thet he did not
aoply brakes, and that thet act on his part to immediady goply brakes when a hazard
comes into view is one of the causes of the callison. . . . And on the other hand,
immediady gpplying the brakes certainly would give the operator of the vehide achance
to dow it down enough to . . . enter the areas where there weren't any cattle and getting
histruck down to alower speed was certainly . . . an available choice and he didn’'t do
thet. . ..

(304:20-306:1) Thus the county court essentidly found thet, as a mater of law, the negligence of the
plantiffswas equa to or greater than thet of the defendants.

5. Of course, because the trid was conducted to the court without a jury, the mation for
directed verdict actudly condituted a motion for digmissal. However, each mation has the same legd
effect. Akinsv. Chamberlain, 164 Neb. 428, 82 N.W.2d 632 (1957); Brown v. Sack, 159 Neb.
142, 65 N.W.2d 382 (1954). Thedifferencein terminology makes no differenceintheresult. Seedso
Palmtag v. Gartner Constr. Co., 245 Neb. 405, 513 N.W.2d 495 (1994).

6. This court must goply severd familiar prindples of law.

a In reviewing the action of atrid court, an gppelate court must treet amotion for
directed verdict as an admisson of the truth of dl competent evidence submitted on behdf of the party
againg whom the motion is directed; such baing the case, the party againg whom the mation is directed
is entitled to have every controverted fact resolved in its favor and to have the benefit of every inference
which can reasonably be deduced from the evidence. Lackman v. Rousselle, 257 Neb. 87,
NW.2d _ (1999).

b. A directed verdict is proper only where reesonable minds cannot differ and can
draw but one conclusion from the evidence, thet isto say, where an issue should be decided as a matter
of lav. 1d.



C. On goped from an order of atrid court digmissng an action a the dose of
plantiff’s evidence, the gopdlate court mugt determine whether the cause of action was proved and must
accept plantiff’s evidence as true, together with reasonable condusions deducible from that evidence.
Russell v. Norton, 229 Neb. 379, 427 N.W.2d 762 (1988).

d. When reviewing a question of law, an gppdlae court reaches a condusion
independent of the lower court' sruling. State ex rel. City of Alma v. Furnas County Farms, 257
Neb.189, NW.2d __ (1999).

7. Withrespect to the defendant Dorothy Jochem, theresmply wasno evidencethat shewas
in charge of the cattle or evidence of direct negligence on her behdf.

a Viewed mogt favoradly to the plaintiffs, the evidence shows that defendant John
R. Jochemwasthe“manager” in chargeof thecattle. Thereisabsolutdy no evidencethet Dorothy Jochem
wasa“manage” or the owner of any of the cattle, or inany other way responsbleinfact or inlaw for the
control of the cattle. The evidence falls to show that Dorothy Jochem exercised any decison-meking
authority regarding the choice of means or methodsin moving the catle.

b. Essentidly, the plaintiffs ssem to rely upon her gatus as John R. Jochem'swife as
asource of responghility or lighility. Inthis respect, the case bears some amilanity to the recent case of
Lackmanv. Rousselle, 257 Neb. 87, NW.2d  (1999). Thereissmply no evidence of aduty
imposed upon Dorothy Jochem, as owner, manager, balleg, lessee, or any other Smilar rdationship,
regardingtheecatle Her datus as John Jochem' swifedoesnat providethat missang link. Smply Sated,
thereisno legd theory upon which to impute to Dorathy Jochem any negligence of John R. Jochem.

C. Asto her presenceand direct connectionintheday’ sactivities, thereisnoevidence
of any direct negligence on her part.

d. Where the record demondirates that the decison of the trid court is corret,
dthough such correctnessis based on adifferent ground from thet assgned by thetrid court, the gppelate
court will &firm. Lawry v. County of Sarpy. 254 Neb. 193, 575 N.W.2d 605 (1998). A proper result
will not be reversed merdly becauseit wasreached for thewrong reesons. Klinginsmithv. Wichmann,
252 Neb. 889, 567 N.W.2d 172 (1997).



e. While the county court did not articulateitsruling regarding Dorothy Jocheminthis
precise language, there were agpects of the court’ s ruling which may be viewed in thet light. 1In any case,
asto Dorothy Jochem, the county court’s ruling was correct and must be affirmed.

8. Withregard to defendant John R. Jochem, thestudtion differs. Clearly, viewed inthelight
mog favorable to the plaintiffs, evidence supports the condusion that he was in charge of the means and
methods of moving the cattle on the highway.

0. Although the county court recited the correct Sandard of decision, the findings show thet
the court ered in faling to acogpt plantiffs evidence as true, together with reasonable condusons
deducible from thet evidence

a Fantiff Mark A. Myers (not Meyers as Sated in pleadings) tedtified thet he first
observed the catle eight or nine truck lengths away, and that his truck was 60 feet long. On the
defendant’ s moation for directed verdict, the court was required to view that evidence mod favorably to
plantiffs For purposes of ruling on the mation, the court could assume a distance of no more than 480
fedt, i.e @ght truck lengths. As noted, the court conduded the distance was 500 to 600 fedt.

b. The county court conduded thet the Myersfaled toimmediatdy goply hisbrakes
upon firg observing the cattle. Viewing Myers tetimony mog favoradly to the plantiffs and giving the
plantffs the benefit of every inferencearising therefrom, such testimony may beviewed as @ thevery leed,
implying, if not actudly postively sating, thet he did immediatdy goply brakes

C. In addition, the county court a leest impliedly found thet there was some areg,
dther onor off themain road surface, wheretherewere no cattle and into which Myers could have Seered
hisvehide Acocepting Myers tesimony as true and giving him the bendfit of every reasonable condusion
dedudble from thet evidence, the county court was bound to accept the opposite condusion for purposes
of ruling on the mation.

10.  Atord argument, the defendants atorney extensvey argued the evidence which would
support atrier of fact in reaching the condusions mede by the county court. That, however, is nat the
proper function of the court in ruling onamation for directed verdict. The court’ singuiry onsuchamoation
focuses on the evidence in favor of the nonmoving party, accepts such evidence as true, extends dl
reasonable inferencesarisng therefrominfavor of thenonmoving party, and determineswhether reesoncble



minds could differ on the condusion S0 as to upport adecison for thenonmoving party when o viewed.
If 30, asinthisingance, the moation for directed verdict must be overruled. The county court eredinfailing
to overrule the motion of defendant John R. Jochem for adirected verdict.

11.  TheNebraskaSupremeCourt,inTraphagan v. Mid-America Traffic Marking, 251
Neb. 143, 555 N.W.2d 778 (1996), consdered the effect of adoption of the “new” comparative
negligence andard upon Nebraskajurisprudencein that subject area. Thelesson of Traphagan isthet
goportionment of faultisdmog awaysfor thetrier of fact. Inthisbenchtrid, the county court would have
performed thet function upon submissonat theend of thetrid. However, the court was not permitted to
S0 view the evidence upon moation for directed verdict & the dose of the plaintiffs evidence Seedso
Schiffern v. Niobrara Valley Elec. Memb. Corp., 250 Neb. 1, 547 N.W.2d 478 (1996).

12.  Thejudgment dismissng the plaintiffs petition as to defendant John R. Jochem must be
reversed, and the cause remanded for anew trid asto sad defendant only. Lucasv. Lucas, 138 Neb.
252, 292 N.W. 729 (1940).

JUDGMENT: IT IS THEREFORE ORDERED AND ADJUDGED
thet:

1 The judgment of the county court isAFFIRMED IN PART concerning the dismissal as
to defendant Dorothy Jochem, and IN PART REVERSED AND REMANDED FOR A NEW TRIAL
asto defendant John R. Jochem.

2. Codis on goped are taxed to the defendant-gppelee John R. Jochem.

3. Unlessnotice of gpped and deposit of docket feeismade on or before August 18, 1999,
the derk of this court shdl issue the mandate to the county court on August 19, 1999 showing thet the
judgment was“AFFIRMED IN PART, AND IN PART REVERSED AND REMANDED FOR NEW
TRIAL.” If such natice of goped and docket fee aretimdy filed and deposited, the mandate shall not be
issued until receipt of the mandate of the higher gppelate court and in accordance with the order of the
court spreading mandate thereon.

Entered: July 19, 1999.



If checked, the Court Clerk shall:

- Mail acopy of thisopinion and judgment to all counsel of record.
Done on , 19 by .

- Dédliver acertified copy hereof to county court.
Done on , 19 by .

- When appropriate, issue mandate in accordance with paragraph 3 of
judgment.

Done on , 19 by .

- Notethedecision on thetrial docket as: 7/19/99 Signed “Memoran-
dum Opinion and Judgment on Appeal” entered wherein judgment
of county court is Affirmed In Part, and In Part Reversed and
Remanded For New Trial.

Done on , 19 by

Mailed to:

BY THE COURT:

William B. CasH
Didrict Judge



