IN THE DISTRICT COURT OF BROWN COUNTY, NEBRASKA

ALLEN W. HANSEN, Case No. 6832
Plaintiff,

VS. JUDGMENT ON APPEAL

NEBRASKA DEPARTMENT OF MOTOR

VEHICLES,
Defendant.

DATE OF HEARING: July 14, 1999.
DATE OF DECISION: July 21, 1999.
APPEARANCES:

For plantiff: Rodney J. PAmer without plantiff.

For defendant: Daid M. Streich, Brown County Attorney, on bendf of the

Attorney Genegrd.

SUBJECT OF ORDER: Petition for review pursuant to Adminidrative Procedures Act.
FINDINGS: The court finds and condudes that:

1 This court determines the action after de novo review upon therecord of theagency. For
the court’ sconveniencein drafting thisjudgment, the court incorporatesby reference certain factud findings
of thedirector. However, the court reaches such factud findingsindependently following itsown de novo
review.

2. The petitionfor review assertsnumerousgrounds. Somewill requiremorediscussonthen
others.

3. The depatment employs both the hearing officer and the atorney representing the
department in a capadty Smilar to that of a prosecutor. The plaintiff asserts that this condtitutes actud
impropriety or gives the gopearance of impropriety. The plaintiff asserted the objection “to the hearing
officer,” which the court condrues as amoation to disqudify the hearing officer. (6:10-22)

a The plantiff falled to show any respect in which the hearing officer was biased
agang him. The Nebraska Supreme Court dated that adminidrative adjudicators serve with the
presumption of honesty and integrity. Dieter v. State, 228 Neb. 368, 422 N.W.2d 560 (1988).



b. The combination of invedtigative and adjudi cativefunctionsin the department does
not necessrily creste an unconditutiond risk of bias in an adminigrative agency. 1d. The plantiff's
complant atacks afundamental component of adminigtrative adjudication which has been settled law, &
the date and federd leves, for more than haf a century. The director’s employment of both individuds
changes nathing inthe andysis

C. Although not decided in the adminidrative context, a ruling denying a mation to
dsqudify atrid judge is immaterid on goped where the mater is tridble de novo. Jim's, Inc. v.
Willman, 247 Neb. 430, 527 N.W.2d 626 (1995). If this rule gopliesin the adminidrative context, the
hearing officer’ s ruling wasimmeateria even if erroneous because of this court’s sandard of review.

d. Although not expredy dleged in the petition, the plantiff complained during
argument, in effect, that the same person may be a hearing officer in one procesding and represent the
department as prosecutor in another proceeding.

()  Thereisno evidencein the record supporting that contention.

(2  Bvenif true the plantiff dtes no authority suggesting thet such condtitutes
aviolaion of due process. The only cases familiar to this court relae to the same person fulfilling both
functions (hearing officer and prosecutor) in the same procesding.

(3)  Becauseitisthedirector’ sultimeteresponghility bothto provideahearing
and to assure enforcement of the operator’s license revocation detute, the same person bears ultimete
responghility for both functions. As noted above, the courts have rg ected due process chalenges based
on that gtuation.

4, The plantiff next daimsthet the department failed to hold the adminidrative heering in the
countyinwhichthearrest occurred, asmandated by NEB. REV. STAT. § 60-6,205 (6)(a) (Reissue 1998).
In Matthews v. Abramson, Digrict Court of Cherry County, Nebraska, Case No. 10693 (Jan. 14,
1999), thiscourt reversed an adminidrative revocation and remanded for anew hearing because, over the
motorist’ s objection to atephone conference hearing, the tlephonic hearing was not hed in the county
in which the arrest occurred.

a InKimball v. Nebraska Dept. Of Motor Vehicles, 255 Neb. 430,
NW.2d  (1998), the Nebraska Supreme Court hed that telephonic hearings are permitted in
proceedings under the AdminidrativeProceduresAct (NEB. REV. STAT. 8§ 84-901 et seq. (Reissue1994
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& Cum. Supp. 1998)) when aformd “rules of evidence’ hearing is requested. The Supreme Court did
not, however, addressthe interplay of § 84-913.03 with § 60-6,205(6)(a).

b. NEB. REV. STAT. § 60-6,205(6)(a) requiresthat thedirector' shearing “ shall be
conducted in the county in which the arrest occurred or in any other county agreed to by the
parties.” NEB. REV. STAT. § 60-6,205(6)(a) (Reissue 1998) (emphas's supplied).

C. InMatthews, thiscourt determined that atelegphonic hearing occursin the county
in which the hearing officer waslocated. Seeth v. Department of Public Aid, 125111. App. 3d 847,
852, 466 N.E.2d 703, __ (1984); Detroit Base Coalition for the Human Rights of the
Handicapped v. Department of Social Services, 431 Mich. 172, 428 N.W.2d 335 (1988) (en
banc); Evansv. State, Taxation & Rev. Dep't, 122 N.M. 216, 922 P.2d 1212 (Ct. App. 1996).

d. Thedirector’s order datesthat “[o far as the hearing officer knows, no caein
Nebraska which has precedent holds that avideo conference hearing isaviolation of gatute” (T10.)

(1))  TheMatthews caseisnaot directly onpoint, having conddered atd eghone
conference hearing rather than avideo conference hearing.

(20  However,thedirector’ sorder ssemsto bedating that asatedidrict court
dedison is nat binding precedent. If thet wasthe intended condusion, thedirector misunderdandsthelav
inthisarea

(3) A decison of adate didtrict court in Nebraska obvioudy does not bind
ahigher court, whether the Nebraska Court of Apped sor the Nebraska Supreme Court, dthoughit would
undoubtedly be accorded due congderation by ether court. Smilarly, agate digtrict court decison does
not bind other courts of coordinete jurisdiction, i.e. other Sate digtrict courts, athough it may condtitute
persuasive authority to another didtrict court.

(4  However,adaedigrict court decisonishbinding precedent on courtsand
tribunds inferior to the didrict court. Thus to the extent of gppeds from adminidrative tribunds in the
Northern Divison of the Eighth Judicd Didtrict, the decison in Matthews conditutes binding precedent
unless ahigher court reaches a contrary result.

(5  Of course acontrary decison by oneaf the higher gppdlate courtswould
require this court to follow that precedent. The hierarchy of decisond vaidity promotes gability and
predictability in the law; any contrary sysem invites anarchy.
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e. Inthiscase, the hearing washby video conferencerather thantd ephone conference.
The court need not congder, however, whether the difference between avideo conference and ate ephone
conference is Sgnificant to the Matthews andyss

f. Although the plaintiff in this case did object to avideo conference hearing and to
the location of the hearing, he participated in the procesding by waiving thereading of issuesbeforerasing
the objection, he faled to request a continuing objection, and he theredfter participated in the video
conference hearing provided by the director. In so doing, the plaintiff has ether waived the requirement
by hisparticdpation or “agread’ to ahearingin ancther county withinthemeaning of thedaute. 73A CJS.
Public Administrative Law and Procedure 8§ 142 (1983).

5. The plaintiff damsthat the hearing officer “ admitted Title 247 and Exhibit 8-1 over proper
and timdy objection as uncondiitutiond, lacking in due process, [condiituting @ violation of sgparaion of
powers clausesin U.S. and Nebraska Conditutions, [and congtituting an] unlawful deegetion of powers
to an adminidrative agency reserved to thejudidary under the Nebraska Rules of Evidence” Essentidly,
the plaintiff challenges the regulation dlowing receipt of the sworn report as prima fadie evidence thet the
operator’ s license should be revoked. See McPherrin v. Conrad, 248 Neb. 561, 537 N.W.2d 498
(1995).

a The Nebraska Supreme Court recently rgjected conditutiond chdlenges to
adminigraive licence revocation basad on equa protection and upon crud and unusud punishment.
Schindler v. Department of Motor Vehicles, 256 Neb. 782,  N.wW.2d _ (1999). This
decigon cagts doubt on likdlihood of a successful due process chdlenge

(1)  Inancther context, the Supreme Court of Montanarejected adue process
chdlenge to an adminidrative license revocation procesding. In re Vinberg, 216 Mont. 29, 699 P.2d
91 (1985). The U.S. Supreme Court has dso consdered what process was due. In Mackey v.
Montrym, 443 U.S. 1, 99 S. Ct. 2612, 61 L. Ed. 2d 321 (1979), the Supreme Court held that a
M assachusetts atute mandating suspension of adriver’ slicensefor refusd tosubmit to bregthtest andlysis,
without providing for a presuspension hearing, did not violate the due process dause of the Fourteenth
Amendment. The Supreme Court utilized thefactorsfrom Mathews v. Eldridge, 424 U.S. 319,96 S.
Ct. 893, 47 L. Ed. 2d 18 (1976), finding thet: (1) the prompt availability of a potsugpenson hearing
eadly initiated by the driver Sgnificantly reduced any impact upon the driver’ sprivateinterest; (2) therisk
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of erroneous observation or ddliberate misrepresentation of the facts by apalice officer reporting arefusd
to teke abreeth test wasinsubgtantid; and, (3) the sat€ sinterest in public safety was subdantialy served
by the summary sugpengon of licenses of thase who refuse to teke abreath andysis test upon arrest.

(2  Althoughithasnot condderedthespedificissue inStatev. Hansen, 249
Neb. 177, 542 N.W.2d 424 (1996) and Sate v. Young, 249 Neb. 539, 544 N.W.2d 808 (1996), the
Nebraska Supreme Court emphasized that the important remedia purpose of the adminidraive license
revocation Satute is to protect the public from the hedth and safety hezards of drunk driving by quickly
getting DUI offendersoff theroad. Thisrecognition of animportant Sateinterest suggeststhet the Supreme
Court wouldweightheMathews v. Eldridge factorscongsently withthisanalyss. Thiscourt condudes
thet the due process chdlenge to the regulation lacks merit.

b. Thenextissueiswhether atidel, 8 3 of theNebraska Condtitution (the Nebraska
Due Process Clause) affords greeter rdief than that provided by the federd congtitution.

@ In Sate v. LeGrand, 249 Neb. 1, 541 N.W.2d 380 (1995), the
Nebraska Supreme Court observed that states may afford greeter due process protection under their Sate
condtitutions then is granted by the federd congtitution, rgecting the Court of Appedls presumption thet
the Supreme Court would automaticaly limit state due process protection to the limits of the federd
condiitutiona protection.

(2 InSatev. LeGrand, the Supreme Court provided a limited avenue
through which a defendant can mount a Boykin chdlenge to a prior offense sought to be usad for
enhancemat. Seedso State v. Lee, 251 Neb. 661, 558 N.W.2d 571 (1997) (declining to extend
LeGrand to subseguent case in which prior conviction is dement of aime charged); State v.
Davenport, 5Neb. App. 355, 559 N.W.2d 783 (1997) (declining to extendLeGrand topostconviction
procesdings).

3 However,inStatev. Louthan,257Neb. 174, N.W.2d (1999,
the Nebraska Supreme Court held that the due process requirements of both the sate and federd
Conditutions aresatisfied by theright of direct goped from aplea-based DUI conviction and the procedure
st fothinNEB. REV. STAT. § 60-6,196(3), which permitsadefendant to chalengethevdidity of aprior
DUI conviction offered for purposes of enhancement on the ground thet it was obtained in vidlation of the
defendant’ s Sixth Amendment right to counsdl. In so doing, the Court overruled State v. Legrand tothe
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extent that it held thet aprior conviction sought to be used for enhancement inaDUI prosecution could be
collaterdly atacked in a separate proceeding.

4  InSatev. Champoux, 5Neb. App. 68, 555N.W.2d 69 (1996),aff’ d,
252 Neb. 769, 566 N.W.2d 763 (1997) (upholding municipd zoning ordinancelimiting renta of property
zoned for angle-family or two-family useto “families’), the Nebraska Court of Appedsfound no greater
due process protection under the Sate condtitution.

(5  Thisoourt findsno indication in these cases that the Nebraska Supreme
Court would afford grester protection under our Sate conditution in thisindance. Accordingly, the court
findsthet the plantiff hasfailed to esablish a Sate conditutiond due process violation.

C. The plantiff argues avidlation of the “sgparation of powers dausg’ of thefederd
conditution. The plaintiff overlooksthat unlike the Nebraska Condtitution, the federd congtitution hasno
express provison which prohibits the officas of one branch of government from exerdsing the functions
of the other branches. State v. Phillipps, 246 Neb. 610, 521 N.W.2d 913 (1994). The federd
separation of powers principle is inferred from the overdl dructure of the U.S. Condtitution. See
Mistretta v. United States, 488 U.S. 361, 109 S. Ct. 647, 102 L. Ed. 2d 714 (1989). The plaintiff
cites no authority, nor can this court find any, supporting the contention thet the regulaion violates the
federd separdtion of powers doctrine.

d. Smilaly, the plantiff cites no authority to support his contertion thet ether the
datute or the reguletion violates article 11, § 1 of the Nebraska Condgtitution (the separation of powers
dause).

()  InPrendergastv. Nelson, 199 Neb. 97, 256 N.W.2d 657 (1977), the
Nebraska Supreme Court observed, in denying an andogous dam, that atide |, § 13 of the Nebraska
Conditution (“every person. . . shdl havearemedy by due course of law, and justice administered without
denid or dday”) doesnat imply that the Legidatureiswithout power toimposeagpedid procedure before
access to the courts

(2 Thedauteexpressy requiresthat “[u]pon recept of the. . . sworn report,
thedirector’ sorder of revocation hasprimafacievaidity and it becomesthe petitioner’ sburden to etablish
by apreponderance of the evidence grounds upon which the operator’ slicense revocation should not take
effect.” NEB. REV. STAT. 8 60-6,205(7) (Reissue 1998). Except asredricted by the Conditution, it is
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the function of the Legidaure by enactment of dautes to declare what the law is Nebraska Pub.
Power Dist. v. City of York, 212 Neb. 747, 326 N.W.2d 22 (1982).

(3)  The adoption of the datute, and the promulgation of the implementing
regulation, do not encroach upon thefunction of thecourts. Thesamerationde urged by the plaintiff would
invdidate the Satutes mandating the Nebraska Rules of Evidence.

e The plantiff aso atacksthe regulation as an uncondtitutiond ddegation of judicid
authority by the Legidaiure. That contention lacks sufficent darity to enable this court to precisdy
determine the nature of the plaintiff’ sdaim.

()  Totheextent theplantiff atackstheadoption of anadminidrative scheme
to make initid determinations, the argument fails for the reasons dated in Prender gast v. Nelson,
supra.

2 If the plaintiff contends the regulation exceeds the regulaory authority
granted to the department by the Legidaure, the plain language of § 60-6,205(7) quoted above defeats
that argument. Seedso Fulmer v. Jensen, 221 Neb. 582, 379 N.W.2d 736 (1986).

6. The court finds no merit in the plaintiff’s daims regarding discovery vidations

a InMcPherrinv. Conrad, supr a, the Supreme Court rgected the department’ s
contention thet the director lacked power to direct the Department of Hedlth to produce the sample of
blood obtained in the course of McPharin's arest. The Supreme Court dated that the State cannot
frudrate the discovery of evidence merdy becauseit has dected to operate through anumber of agencies
and directors. 1d. The plantiff dtes no authority that the same doctrine gpplies equdly to palitica
subdivisons asto date agencies. The court percaives subgtantiad policy reasons guiding agang such a
concluson and observes that the law in other areas reeches aresult contrary to the plaintiff’ s contention.
See Monell v. New York City Dept. of Social Services, 436 U.S. 658, 98 S.Ct. 2018, 56 L.Ed.2d
611 (1978); DeCoste v. City of Wahoo, 255 Neb. 266, 583 N.W.2d 595 (1998).

b. McPherrin teaches tha the depatment may not frudrate the discovery of
evidence. However, the plaintiff would impose a heavier burden upon the director to actudly retrieve
evidencefor theplantiff. Theregulaionsprovidesufficent toolsto enablethe plaintiff to produce evidence
by subpoena. The record shows the plaintiff failed to fully utilize such procedures. The regulations, and
the actions of the director in the implementation thereof, efforded the plaintiff a reasonable opportunity to
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present evidence concarning the accusation.  Due process requires nothing more. McPherrin v.
Conrad, supra; Geringer v. City of Omaha, 237 Neb. 928, 468 N.W.2d 372 (1991).

C. The court generdly agrees with the discusson of the issue st forth on page 6 of
the director’ sorder. (T13)

7. The plantiff atacks the ruling receiving Exhibit 13 (director’s letter gppointing heering
officer) in evidence over plaintiff’ s hearsay and foundation objections.

a This court reviews the director’ s decison “without ajury de novo on the record
of theagency.” NEB. REV. STAT. § 84-917(5)(a) (1998 Cum. Supp.).

b. In Sack Nsg. Home v. Department of Soc. Servs., 247 Neb. 452, 528
N.W.2d 285 (1995), the Supreme Court explained thet in a true de novo review, the court uses the
assgnments of eror as a guide to the factud isues in dioute and makes an independent factud
determination based upon the record.

C. In Law Offices of Ronald J. Palagi v. Dolan, 251 Neb. 457, 558 N.W.2d
303 (1997), the Nebraska Supreme Court expanded on the goplication of review of adminidrative agency
decisons

(1)  Theddrict court isobliged to make an independent determinationaf the
factswithout referenceto the determinations of fact made by the agency whosedecisonisbeing reviewed.
Id.

(2  Wheetheevidenceisin conflict, the didrict court, in goplying ade novo
standard of review, can congder and may giveweght to thefact thet theagency hearing examiner cbserved
the witnesses and acogpted one verson of the facts rather thananother. 1d. However, thisrule does not
condtitute a directive to courts which make de novo reviews that the courts must give deference to the
agency asfact finder. Thelanguageis pemissive the reviewing court may give weight to the fact thet the
agency hearing officer observed the witnesses where the evidenceisin conflict. 1d.

d. Uponadenovo review, thereviewing court will not consider evidenceimproperly
admitted as long as the appdlant properly objected to the admisson of the evidence & trid. Inre
Interest of Joshua M., 251 Neh. 614, 558 N.W.2d 548 (1997). Upon de novo review, the court
disregardsincompetent, irrdevant, andimmeaterid evidence admitted over objection. Nixonv. Harkins,
220 Neb. 286, 369 N.W.2d 625 (1985). In other words, in performing ade novo review, the court will

8



disregard evidence which should not have been admitted over objection. Hanika v. Rawl ey, 220 Neb.
45, 368 N.W.2d 32 (1985).

e The ruling of which the plaintiff complains rdaes to evidence whally collaterd to
theissuesfor decison. Even if eroneoudy recaved, anissuethis court need not decide, disregarding the
evidence falsto affect the result.

8. The plaintiff complains thet the hearing officer erred by dlowing evidence of apog arest
advisament form. The department’ srepresentative propounded aquestion about the use of theform. The
plantff objected. Although the objection was overruled, the witness did not answver that question, but
ansvered adifferent question to which no objection wasmade. (28:9-22) No pregudice can result where
the question was not answered. Evenif it had been answered “yes or no” asthe hearing officer directed,
the subgtance or content of theformwould not have been thereby recaivedinevidence. Theobjectionwas
properly overruled.

9. The plantiff aso objected to the recaipt of the sworn report in evidence, assating
foundation, hearsay, and the conditutiond issues. The department dicited foundationfor theexhibit from
thewitness. That objection was properly overruled. Because the offer waslimited to the purposes sated
in the regulation, the hearsay objection was properly overuled. The conditutiond isues have been
conddered previoudy in thisjudgment. The hearing officer did not e in receiving the document pursuiant
to the datutory directive for the purpose st forth in the reguletion.

10.  The court, upon de novo review, adopts the findings of fact in paragrgphs 1 through 7,
indudve, st forth on pages 1 and 2 of the director’ sorder. (T8-9)

11.  Theoourt finds, by the gregter weight of the evidence, thet:

a The officer had probable cause to bdieve thet the plaintiff was operating or in the
actud physca contral of a motor vehide in vidlaion of NEB. REV. STAT. 8 60-6,196 (Reissue 1998);
and,

b. Theplaintiff wasoperating or intheactud physica control of amoator vehidewnhile
having an dcohal concentration in excess of ten-hundredths of one gram by weight of acohal per two
hundred ten liters of hisbreath.

12.  Thededison of thedirector should be affirmed.

JUDGMENT: IT ISTHEREFORE ORDERED AND ADJUDGED thet:
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1 The Order of Revocation entered on May 3, 1999, is affirmed.

2. The sugpension of such revocaion on appedl under NEB. REV. STAT. § 60-6,208
(Reissue 1998) is dissolved.

3. Codts on goped aretaxed to the plantiff.
Entered: July 21, 1990.
If checked, the Court Clerk shall: BY THE COURT:

- Mail acopy of this order to all counsel of record and to any pro se
parties, including both the Brown County Attorney and the
Attorney General for defendant.

Done on , 19 by .
- Mail postcard/notice required by § 25-1301.01 within 3 days.
Done on , 19 by .

- Notethe decision on the trial docket as: 7/21/99 Signed “Judgment
on Appead” entered affirming order of revocation, dissolving
suspension of revocation on appeal, and taxing costs to plaintiff.

. Doneon , 19 by ) William B. CasH
Malled to: District Judge
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