IN THE DISTRICT COURT OF HOLT COUNTY, NEBRASKA

THE STATE OF NEBRASKA, Case No. CR99-11
Rantff,
VS ORDER DENYING MOTION
TO SUPPRESS
ROBERT E. McCART,
Defendant.
DATE OF HEARING: July 15, 1999.
DATE OF DECISION: July 26, 1999.
APPEARANCES
For plaintiff: Thomeas P. Herzog, Holt County Attorney.
For defendant: Mark A. Johnson with defendant.
SUBJECT OF ORDER: defendant’s mation to suppress.
FINDINGS: The court finds and condudes thet:

1 The court sstsforth detail ed findingsand cond us onson the defendant’ smotionto suppress
asrequired by State v. Osborn, 250 Neb. 57, 547 N.W.2d 139 (1996). The search was conducted
pursuant to a search warrant issued by a county judge.

2. The court begins by recaling the goplicable principles of law:

a The Nebraska Supreme Court hasadopted the* totdlity of thecircumsatances’ rule.
Sate v. Duff, 226 Neb. 567, 412 N.W.2d 843 (1987). Under this sandard, the question is whether,
under the totdlity of the drcumdances, the issuing megidrate hed a“ substantid basis’ for finding thet the
afidavit esablished probablecause. 1d. Thus inevduding thevaidity of asearch warrant, thereviewing
court must ensure that the issuing magidrate had a subdantid basis for determining that probable cause
exiged. Satev. Swift, 251 Neb. 204, 556 N.W.2d 243 (1996).

()  Thismeansthat if the drcumgtances s#t forth in the affidavit, induding the
veracity and badsof knowledgeof personssupplying hearsay information, indicatethereisafair probahility
that evidence of acrimemay befound a the place described, the effidavit isauffident. State v. Johnson,
256 Neb. 133, N.W.2d _ (1999); State v. Flores, 245 Neb. 179, 512 N.W.2d 128 (1994),

overruled on other grounds, State v. Johnson, supra.



(2  However, areasonable suspicion based on aticulablefactsthat evidence
of arimewould be found isnat sufficient; issuance of asearch warrant requires probable cause. State v.
Johnson, supra.

b. Themagidrae' s determination for issuance of a search warrant should be pad
great deference by areviewing court. Statev. Swift, supra. Congtitutiona policy demandsthat doubtful
or margind casesin thisareashould be largdly determined by the preference to be accorded to warrants.
Sate v. Duff, supra; Sate v. Payne, 201 Neb. 665, 271 N.W.2d 350 (1978).

(1)  Searchesconducted pursuant to search warrant supported by probable
cause are generdly conddered to be reasonable. Consequently, if the police act pursuant to search
warrant, the defendant bearsthe burden of proof thet asearch or seizureisunreasonable. State v. Swift,
supra.

(2  Courts should nat invdidae warants by interpreting afidavits in a
hypertechnicd, rather than acommonsense, manner. State v. Duff, supra.

C. When asearch warrant is obtained on the srength of aninformant’ sinformetion,
the affidavit in support of theissuance of the search warrant mugt (1) st forth facts demondrating the besis
of the informant’s knowledge of crimind activity and (2) esablish the informant’s credibility, or the
informant’s credibility must be established in the afidavit through a police officar’s independent
invedtigation. State v. Flores, supra, overruled on other grounds, Sate v. Johnson, supra.

d. A aimind defendant may chdlenge the vaidity of a search warrant based on an
dfidavit only if the affidavit contains ddliberate fa sehoods or statements made with a reckless disregard
for thetruth. Inorder to be entitled to ahearing to examinethe contents of the affidavit, the chdlenger must
atack only the veradty of the afiant and nat of any other informant; he must dso make a “ubgtantid
prdiminary showing,” induding dlegations of “ddiberate falsehood or of reckless digregard for thetruth,”
supported by an offer of proof. Moreover, evenif the foregoing two requirements are met, no hearing is
required if, when the materid which isthe subject of the dleged fasity or recklessdisregard is st to one
Sde, there remains auffident content in the warrant affidavit to support afinding of probablecause. State

v. Flores, supra, overruled on other grounds, State v. Johnson, supra.



e Even if there is no quedtion as to the accuracy of the facts dleged, it is not
necessary to gpedify the items that are missing in order for a defendant to chdlenge the dfidavit as
insUffident toestablish probablecause. Statev. Flores, supra, overruled on other grounds, State
v. Johnson, supra.

f. Among the ways in which the rdiahility of an informant may be etablished are by
showing in the affidavit to obtain a search warrant thet (1) the informant has given rdiable information to
palice officersin the pad, (2) the infformant isa dtizeninformant, (3) the informant has mede a datement
that isagang hisor her pend interest, and (4) a police officer’ s independent invedtigation etablishesthe
informant’ srdighility or therdiability of theinformation theinformant hasgiven. State v. Flores, supra,
overruled on other grounds, State v. Johnson, supra.

()  Thedfidavit mug s forth factsindicating the rligbility of theinformart,
not merecondudonsof the affiant. State v. Flores, supra, overruled on other grounds, Statev.
Johnson, supra.

(2  Adtizeninformant isdefined asadtizen who purportsto bethevictim of
or to have been the witness of acrime who is mativated by good dtizenship and acts openly inad of lawv
enforcement. State v. Utterback, 240 Neb. 981, 485 N.W.2d 760 (1992), overruled on other
grounds, Statev. Johnson, supra. Theinformant’sgatusasaditizeninformant may beinferred from
thefacts sated in the affidavit. State v. Detweiler, 249 Neb. 485, 544 N.W.2d 83 (1996).

(3)  Observations by fdlow officers engaged in a common investigation
condtitute ardiable bads for issuance of a search warrant. State v. Stickelman, 207 Neb. 429, 299
N.W.2d 520 (1980).

g In evduating the sufficiency of an afidavit used to obtain a search warrant, an
gppdlate court isredtricted to condderation of theinformation and drcumstances contained within the four
cornersof the efidavit, and evidence which emerges after the warrant isissued has no bearing on whether
thewarant wasvdidly issued. State v. Johnson, supra. The purpose of the four cornersdoctrineis
to require a police officer saeking a seerch warrant to indude in the affidavit dl information he or she
possesses bearing on the probable cause determination & the time of issuance of the warrant, thus



preventing supplementation of that informetion if the warrant is subsequently chdlenged. State v.
Johnson, supra.

h. The good fath exception recognized in United Statesv. Leon, 468 U.S. 897,
104 S.Ct. 3405, 82 L.Ed.2d 677 (1984), provides that even in the absence of avdid affidavit to support
a ssarch warrant, evidence saized pursuant thereto need not be suppressed where palice officers act in
objectively reasonable good faith in rdiance upon thewarrant. State v. Johnson, supra.

(1)  Inregardto apalice officar’ s reasonable rdiance on an invdid warrart,
the test for reasonadle rdiance is whether the affidavit was suffident to create  disagreament among
thoughtful and competent judges as to the existence of probable cause Thisis an objective Sandard of
reasonableness, which requires officers to have areasonable knowledge of whet the law prohibits. State
v. Johnson, supra.

(2  UnderUnited Statesv. Leon, supra, suppressonof evidenceremans
gopropriateif (1) the megigtrate or judge in issLing awarrant wasmided by information in an efidavit thet
the affiant knew was fdse or would have known was fase except for his or her reckless disregard of the
truth, (2) the issuing magidrate whally abandoned his or her judicid role, (3) the warrant is bassd on an
dfidavit 0 lacking in indida of probeble cause as to render offidd bdief in its exigence entirdy
unreasonable, or (4) thewarrant isso faddly deficent thet the executing officer cannat reesonably presume
it to bevdid. State v. Johnson, supra.

(3)  Thegoodfaith exception recognizedin United States v. Leon, supra,
does not predude suppresson where the issuing magidrate was mided by omissons in an afidavit.
Omissonsin an afidavit usad to obtain a search warrant are conddered to be mideading when the facts
contained in the omitted materid tend to weeken or damage the inferences which can logicdly be dravn
from thefacts as dated in the effidavit. State v. Johnson, supra.

3. The dfidavit presented to the county judge was received as Exhibit 1. The afidavit
contains numerous paragrgphs, which are not numbered. For convenience, the court will condder the
paragrgphs asif numbered consecutively from 1 to 17, where paragraph 1 recites that affiant isa certified
law enforcement officer and paragraph 17 is the second “wherefore’ paragrgph and the last paragreph
above the traditiond statement of condusion of an affidavit.



4, Thedfidavit containsnumerous cond usionsregarding personsfromwhominformation hes
been obtained, referring to each person assomeone whom affiant believesto beardiableand trusworthy
person.”  Such condugons fal to dae facts and add nothing to the determination of rdidbility of
information. The afidavit contains no factud Satements that any of these persons have provided
informationto theaffiant inthepest. Consaquently, theaffidavit fallsto Satefactsregarding thefirs method
of showing rdiability. Similarly, the afidavit containsno Satementsagaing pend interest, thethird method
inthe cited case lav. Conseguently, the rdiability anadysis depends upon the second method, a dtizen
informant, and the fourth method, the officer’ sindependent invedtigation.

5. Upon consideration of the gpplicable precedent, the court consders Terri M. McCart as
adtizeninformant. Severd Nebraskacases adopt language, goparently originating from aCdiforniacase,
induding victims of crimes as dtizen informants. The affidavit does not expresdy dae thet Terri M.
McCart isadtizeninforment, but dates numerousfactsfromwhich such gatusmay beinferred. Thefacts
indude the shattered basement window in her house (crimind mischief), missing screens from other
basement windowsin her house (theft), and missing atides of her dothing taken from her house (theft or
burglary). E1,Y4. Thesefatts and other amilar factsin the afidavit dlow ressonable inferences of the
commissonof crimesinwhich Terri M. McCart wasthevictim. E1, 118, 11, 12, 13, and 14. Under the
case law, the information provided by Terri McCart as adtizen informant is presumed to be rdiable

6. The officer tedtified thet he persondly observed the harassment protection order recited
in paragrgph 2 of the affidavit. Thus, thisinformeation doesnot depend upon therdigbility of aninformant.

7. Theafficer initidly tedtified that hedid not recdl who gave him theinformationin paragrgph
3 of thedfidavit, but later averred that Terri McCart hed persondly told him about it & some point dthough
not necessaxily during theweek of January 15. Theofficer did nat verify theinformation by looking &t the
note or photographs, and did not know if any other deputies had looked at the materids. The court
acceptsthe officer’ stesimony thet Terri McCart told him about these matters a some point. Because of
Teri McCat' s daus asadtizen informant, the information in paragraph 3 is presumptively riable.

8. Regarding paragrgph 4 of the affidavit, the officer did not look at the broken window and
dd no independent invedtigation to verify missng atides of dothing. He presumed that Terri McCart's



datementsweretrue. Agan, hetedtified that Terri McCart informed him about these mattersat somepoint
intime. Hedso tedtified of his rdiance upon the investigetions and reports of felow officars

9. Regarding paragraph 5 of theaffidavit, the officer testified that Terri McCart persondly told
him about the matters, but & sometime after January 21. As discussad above, the information provided
by adtizen informent is presumptivdy reigble

10.  Paragraph 6 of the afidavit provides presumptivey rdidble information from the dtizen
informant. That information indudes atements of the defendant tending to show ill will toward Terri
McCart and an intention to take action against McCart.

11.  Regading paragraph 7 of the afidavit, the officer talked persondly to both Terri McCart
and to the defendant. The defendant did not deny being present. Paragraph 7 dso Satesfactsregarding
aninddentinvolving MarcusMcCart. Theofficer tedtified that hetalked to bath Terri McCart and directly
to Marcus McCart about these incidents. The description of events shows conduct by the defendant well
beyond the bounds of normd behavior, even in the context of a bitter divorce, particulaly in view of the
exisence of the protection order.

12.  With repect to paragrgph 8 of the afidavit, the officer tedtified thet the information
orgnly camefrom afdlow deputy sheriff, Mark Hash, who had participated in theinvedtigation. Hedso
tedtified that Termi McCart directly told him about it later. The officer did not report in the efidavit thet
Hagh, and Hadh' sinvedtigativereports weretheorigind sourcecf theinformation. However, that omisson
isnot materia, and do not tend to weeken or dameage the inferenceswhich can logically be dravn fromthe
facts as dated in the afidavit. Indeed, such information may well srengthen the logica inferences

13.  Theofficer pasondly saw the domestic abuse protection order rddated in paragraph 9 of
the efidavit.

14.  Regarding paragraph 10 of the afidavit, the officer tedtified that he did not spesk directly
to Jacqudyn McCart, but was advised of the information by Deputy Hash.  As noted above, Hash
condituted a fellow officer dso invalved in the investigation.  Informetion from a fdlow officer in the
investigetion is conddered rdidble.

15. Thelast sentenceof paragraph 10 omitstheinformeation thet the defendant asked to Spesk
with Jecqueyn McCart's“litle sger.” However, the repeated cals were made to the resdence of Terri



McCart, and may nevertheess, because of the repeated nature thereof, be consdered as adisturbance of
the peace. To that extent, it matters little what person the defendant said he was calling. Because of the
repeated nature of thetd ephone cdls, the omitted information does not weeken or damagestheinferences
whichmay bedravntherefrom. Evenif the court conduded theomissonwasmaterid, morethen sufficent
materid remans evenif the last sentence of paragraph 10 was excised.

16.  Paagraph 11 of the afidavit recites information regarding Satements obtained from
Jecqueyn McCart and Jody Johnson regarding their purported observations.

a The officer tedified thet they gave this officer the Satements, but thet he did not
remember where the datementswere given. The facts redited, though skimpy, Sate sufficent information
from which the gatus of both girls as dtizen informants may be inferred.

b. Jacqueyn McCart tedtified that her conversations were with Deputy Hash and
initialy denied thet the affiant was present, but |ater Sated thet shedid not recdl if the affiant was present.
This tesimony does not directly impeech the affidavit, because the afiant may have been present when
writtengatementswere given to Hash. The omisson of thisadditiond information (thet written Satements
may have been given to Hash while the afiant was present) does not tend to wesken or damage the
inferences aidng from the Satements.

C. At thesuppress on hearing, the defendant called bath Jacque yn M cCart and Jody
Johnson with the gpparent expectation that they would recant thair satements about the defendarnt.
However, both young ladies asserted their Fifth Amendment right egaing sdf-incrimination. Even if the
court is permitted to infer that their origind Satementsto the officer were untruthful, thisdoes not affect the
officer’ s credibility or veradity asthe afiant. No evidence was adduced nor does any inference tend to
show that the officer knew of any fdse datements or exhibited any reckless disregard for the truth.
Moreover, even if the fird two sentences of paragraph 11 were exdsed, suffident materid remains to
support the county judge s determination of probable cause

17.  Theinconsgtency between the dates of the Jacqudyn McCart and Jody Johnson wrritten
datements and the dfidavit redtation of ther Satements does not materidly weeken their vdue. Even if
the written Satementstended to show the defendant’ s presence & asuspicious hour onthe previous night,
and nat the night of the actud occurrence, the information provides an inference that the defendant would



be present a asuspicioushour and at alocation that hewas not supposed to be present. Further, asnoted
above, even if exased, aufficent mataid remans.

18.  Thelast two sentencesof paragraph 11 depend upon materid related by Terri McCart as
a dtizen informant, providing presumptively rdigble information. Further, the officer tedified that he
persondly obsarved dl of the damage, except that he did not expresdy testify oneway or the other about
the chopped holein the back sde of the storage shed.

19.  Paagraph 12 dates auffident informetion from which to infer the datus of Daryl Braun as
adtizen informant, which renders such information as presumptively rdiable.

20.  Although the officer did not persondly observe the damage to Terri McCat's car, the
information regarding paragrgph 13 wasrdated by Terri McCart, whoseinformation asaditizen informant
is presumptivey relidble.  The afiant tedtified that Deputy Steven Fearnau, a fdlow officer in the
invedtigation, told the affiant that Fernau identified the defendant on the tdephone. However, the fiant
did not indude the information about Fernau’' s purported idertification in the affidavit. The defendant
offered apriminary hearing transcript in which Fernau tedtified thet he did not identify the defendant on
thetdephone. Inview of Fernau’ slaer tesimony, theaffiant’ somisson of the purportedidentification from
the affidavit srengthens the officer’s veracity. Moreover, the omisson would not tend to damage or
weekentheinferences arigng from thefacts actudly redited in the afidavit. The srength of theinformation
essatidly depends upon Terri McCart's datus as adtizen informant.

21.  Regading paragrgphs 14 and 15 of the affidavit, the officer omitted a conversation with
the “boot and shoe expert,” Lonnie Johnson, about the Sze of the boats thet the officer should belooking
for, pedificdly 9ze 10to 11.

a At the time of submission to the county judge, this omisson would have hed no
effect, as there is no evidence of any information known to the officer regarding the boat 9ze worn o
possessed by the defendant.

b. Theobsarvaionof agmilar bootinthedefendant’ spossesson (paragragph 15) was
not weskened by the subsequent determination thet the boots saized pursuant to execution of the warrant
are goparently 9ze 8. Therewas no tetimony or other evidence that the Sze difference between asze 8
and 9ze 10 isauffident to be readily gpparent to the officer, who does not daim to be an expert.



22.  Thedfidavit supported theissuance of thewarrant and the defendant hasfailed to sustan
his burden to show that the seerch waas unreasonable. The moation to suppress should be denied.
ORDER: IT ISTHEREFORE ORDERED AND ADJUDGED tha:

1 The defendant’ s moation to suppressis denied.

Entered: July 26, 1999.

If checked, the Court Clerk shall:
-~ Mail acopy of thisorder to al counsel of record and to any pro se
parties.
Done on , 19 by .
Note the decision on the trial docket as: 7/26/99 Signed “Order
Denying Motion to Suppress” entered.
Done on , 19 by
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BY THE COURT:

William B. CasH, Didrict Judge



