IN THE DISTRICT COURT OF BROWN COUNTY, NEBRASKA

MARY ROSE NICOLAUS, Cas=No. 6840
Rantff,
VS ORDER GRANTING MOTION
GORDON and GAYLE MAGARY,
Defendants
DATE OF HEARING: Augugt 18, 1999.
APPEARANCES:
For plaintiff: Robert D. Coupland.
For defendants: Mark Kozisk.
SUBJECT OF HEARING: Defendants Mation to Vacate Judgment.
FINDINGS: The court finds

1. The transzript from county court reflects the filing of a counterdam in excess of the
jurisdictiond limit of the county court. NEB. REV. STAT. § 25-2804(4) requires that, in that evert, the
gmdl dams court shdl cause the entire matter to be transferred to the regular county court docket and sat
for trid. Of course, it is possblefor the counterdaming defendant to amend hisor her counterdaimto an
amount within the jurisdictiond limit before the amal daims court has an opportunity to trandfer the cause
to the regular docket. Such amendment would presumably obviatethe need for trandfer to regular docket.

2. However, in this cause, thereis no record of any such anendment. Thereisno physca
endorsement of the defendants of any amendment upon the face of the counterdam. There is no
subsequent filing of an amended counterdam. Thereis nothing in the judgment entered in writing by the
gmdl dams court to show that the amendment was accomplished oradly. And of course, thereis no
verbatim transcript of the procesdings held before the smdl daims court.

3. Thus the only record avalable shows on its face that the amdl dams court lacked
juridiction to enter judgment. Asthelower court lacked jurisdiction, this court lacksjurisdiction, and the
gpped mugt be dismissad and the amdl daims judgment vaceted.

4. The plantiff-gppdlant through counsd ordly waived her apped time and requested



immediate issuance of the mandate

5. The digpodition of such mation renders dl other pending mations moat.
ORDER: Themation is granted, and:

1. The judgment of the amdl dams court entered June 8, 1999, is vacated.

2. The gpped isdismissad, and the cause remanded to the Small Clams Department of the
County Court of Brown County, Nebraska, for further proceedings conggent herewith.

3. The mandateto the county court shall beissued by the Clerk of the Digtrict Court forthwith
dating “APPEAL DISMISSED AND REMANDED FOR FURTHER PROCEEDINGS” Codgs on
appedl aretaxed to plantiff-gppedleeand shall be certified by the Clerk of the Digtrict Court inthemandate.

4. All other pending mations are denied as moot. The prior order sdtting trid de novo is
vacated.

Dated: Augud 18, 1999.

If checked, the Court Clerk shall: .
-~ Mail acopy of thisorder to all counsel of record and to any pro se BY THE COURT:
parties.
Done on , 19 by
- Deliver certified copy to county court.
Done on , 19 by
- Issue mandate as required by order.

Done on ,19 by . —
= Note the decison on the trial docket as. 8/18/99 Signed “Order ~ William B. CasH
GrantingMotion” entered vacating small claimsjudgment, dismissing iqri
appeal, and remanding for further proceedings, with mandatetoissue Distnict m
forthwith, and costs taxed to plaintiff-appellee.
Done on , 19 by .
Mailed to:




