IN THE DISTRICT COURT OF HOLT COUNTY, NEBRASKA

THE STATE OF NEBRASKA, Case No. CR99-21
Rantff,
VS ORDER GRANTING MOTION
TO SUPPRESS
JERRY A. TURPIN,
Defendant.
DATE OF HEARING: September 16, 1999.
DATE OF DECISION: September 23, 1999.
APPEARANCES
For plaintiff: Thomeas P. Herzog, Holt County Attorney.
For defendant: PamdaJ. Dahlquigt with defendart.
SUBJECT OF ORDER: defendant’s mation to suppress.
FINDINGS: The court finds and condudes thet:

1 The court sstsforth detail ed findingsand cond us onson the defendant’ smotionto suppress
asrequired by State v. Osborn, 250 Neb. 57, 547 N.W.2d 139 (1996). The search was conducted
pursuant to a search warrant issued this court.

2. The court begins by recaling the goplicable principles of law:

a The Nebraska Supreme Court hasadopted the* totdlity of thecircumsatances’ rule.
Sate v. Duff, 226 Neb. 567, 412 N.W.2d 843 (1987). Under this sandard, the question is whether,
under the totdlity of the drcumdances, the issuing megidrate hed a“ substantid basis’ for finding thet the
afidavit esablished probablecause. 1d. Thus inevduding thevaidity of asearch warrant, thereviewing
court must ensure that the issuing magidrate had a subdantid basis for determining that probable cause
exiged. Satev. Swift, 251 Neb. 204, 556 N.W.2d 243 (1996).

()  Thismeansthat if the drcumgtances s#t forth in the affidavit, induding the
veracity and badsof knowledgeof personssupplying hearsay information, indicatethereisafair probahility
that evidence of acrimemay befound a the place described, the effidavit isauffident. State v. Johnson,
256 Neb. 133, N.W.2d _ (1999); State v. Flores, 245 Neb. 179, 512 N.W.2d 128 (1994),

overruled on other grounds, State v. Johnson, supra.



(2  However, areasonable suspicion based on aticulablefactsthat evidence
of arimewould be found isnat sufficient; issuance of asearch warrant requires probable cause. State v.
Johnson, supra.

b. Themagidrae' s determination for issuance of a search warrant should be pad
great deference by areviewing court. Statev. Swift, supra. Congtitutiona policy demandsthat doubtful
or margind casesin thisareashould be largdly determined by the preference to be accorded to warrants.
Sate v. Duff, supra; Sate v. Payne, 201 Neb. 665, 271 N.W.2d 350 (1978).

(1)  Searchesconducted pursuant to search warrant supported by probable
cause are generdly conddered to be reasonable. Consequently, if the police act pursuant to search
warrant, the defendant bearsthe burden of proof thet asearch or seizureisunreasonable. State v. Swift,
supra.

(2  Courts should nat invdidae warants by interpreting afidavits in a
hypertechnicd, rather than acommonsense, manner. State v. Duff, supra.

C. When asearch warrant is obtained on the srength of aninformant’ sinformetion,
the affidavit in support of theissuance of the search warrant mugt (1) st forth facts demondrating the besis
of the informant’s knowledge of crimind activity and (2) esablish the informant’s credibility, or the
informant’s credibility must be established in the afidavit through a police officar’s independent
invedtigation. State v. Flores, supra, overruled on other grounds, Sate v. Johnson, supra.

d. A aimind defendant may chdlenge the vaidity of a search warrant based on an
dfidavit only if the affidavit contains ddliberate fa sehoods or statements made with a reckless disregard
for thetruth. Inorder to be entitled to ahearing to examinethe contents of the affidavit, the chdlenger must
atack only the veradty of the afiant and nat of any other informant; he must dso make a “ubgtantid
prdiminary showing,” induding dlegations of “ddiberate falsehood or of reckless digregard for thetruth,”
supported by an offer of proof. Moreover, evenif the foregoing two requirements are met, no hearing is
required if, when the materid which isthe subject of the dleged fasity or recklessdisregard is st to one
Sde, there remains auffident content in the warrant affidavit to support afinding of probablecause. State

v. Flores, supra, overruled on other grounds, State v. Johnson, supra.



e Even if there is no quedtion as to the accuracy of the facts dleged, it is not
necessary to gpedify the items that are missing in order for a defendant to chdlenge the dfidavit as
insUffident toestablish probablecause. Statev. Flores, supra, overruled on other grounds, State
v. Johnson, supra.

f. Among the ways in which the rdiahility of an informant may be etablished are by
showing in the affidavit to obtain a search warrant thet (1) the informant has given rdiable information to
palice officersin the pad, (2) the infformant isa dtizeninformant, (3) the informant has mede a datement
that isagang hisor her pend interest, and (4) a police officer’ s independent invedtigation etablishesthe
informant’ srdighility or therdiability of theinformation theinformant hasgiven. State v. Flores, supra,
overruled on other grounds, State v. Johnson, supra.

()  Thedfidavit mug s forth factsindicating the rligbility of theinformart,
not merecondudonsof the affiant. State v. Flores, supra, overruled on other grounds, Statev.
Johnson, supra.

(2  Adtizeninformant isdefined asadtizen who purportsto bethevictim of
or to have been the witness of acrime who is mativated by good dtizenship and acts openly inad of lawv
enforcement. State v. Utterback, 240 Neb. 981, 485 N.W.2d 760 (1992), overruled on other
grounds, Statev. Johnson, supra. Theinformant’sgatusasaditizeninformant may beinferred from
thefacts sated in the affidavit. State v. Detweiler, 249 Neb. 485, 544 N.W.2d 83 (1996).

(3)  Observations by fdlow officers engaged in a common investigation
condtitute ardiable bads for issuance of a search warrant. State v. Stickelman, 207 Neb. 429, 299
N.W.2d 520 (1980).

g In evduating the sufficiency of an afidavit used to obtain a search warrant, an
gppdlate court isredtricted to condderation of theinformation and drcumstances contained within the four
cornersof the efidavit, and evidence which emerges after the warrant isissued has no bearing on whether
thewarant wasvdidly issued. State v. Johnson, supra. The purpose of the four cornersdoctrineis
to require a police officer saeking a seerch warrant to indude in the affidavit dl information he or she
possesses bearing on the probable cause determination & the time of issuance of the warrant, thus



preventing supplementation of that informetion if the warrant is subsequently chdlenged. State v.
Johnson, supra.

h. The good fath exception recognized in United Statesv. Leon, 468 U.S. 897,
104 S.Ct. 3405, 82 L.Ed.2d 677 (1984), provides that even in the absence of avdid affidavit to support
a ssarch warrant, evidence saized pursuant thereto need not be suppressed where palice officers act in
objectively reasonable good faith in rdiance upon thewarrant. State v. Johnson, supra.

(1)  Inregardto apalice officar’ s reasonable rdiance on an invdid warrart,
the test for reasonadle rdiance is whether the affidavit was suffident to create  disagreament among
thoughtful and competent judges as to the existence of probable cause Thisis an objective Sandard of
reasonableness, which requires officers to have areasonable knowledge of whet the law prohibits. State
v. Johnson, supra.

(2  UnderUnited Statesv. Leon, supra, suppressonof evidenceremans
gopropriateif (1) the megigtrate or judge in issLing awarrant wasmided by information in an efidavit thet
the affiant knew was fdse or would have known was fase except for his or her reckless disregard of the
truth, (2) the issuing magidrate whally abandoned his or her judicid role, (3) the warrant is bassd on an
dfidavit 0 lacking in indida of probeble cause as to render offidd bdief in its exigence entirdy
unreasonable, or (4) thewarrant isso faddly deficent thet the executing officer cannat reesonably presume
it to bevdid. State v. Johnson, supra.

(3)  Thegoodfaith exception recognizedin United States v. Leon, supra,
does not predude suppresson where the issuing magidrate was mided by omissons in an afidavit.
Omissonsin an afidavit usad to obtain a search warrant are conddered to be mideading when the facts
contained in the omitted materid tend to weeken or damage the inferences which can logicdly be dravn
from thefacts as dated in the effidavit. State v. Johnson, supra.

3. The afidavit presented to the court was received as Exhibit 1.

4, The dfidavit showsthet informant K.T. was the basic source of theinformation provided
to the dfiant. The afidavit containsnofactud statement thet K. T. provided information to the dfiantinthe
past. Conssquently, the afidavit fails to date facts regarding the firs method of showing rdiaility.
Smilarly, the afidavit contains no datements againg pend interest, the third method inthe dited caselaw.



Conssquently, the rdiahility andys's depends upon the second method, a ditizen informant, and the fourth
method, the officer’ sindependent investigation.

5. Theaffidavit doesnot expresdy datethat theaffiant consdered K. T. asaditizeninformart,
but gates facts from which such gatus may be inferred.

a The afidavit datesthat K.T. complained to Deputy Anderson.

(1)  Ths rasss the inference that K.T. initiated the contact with Deputy
Anderson and was not solicited or sought out by Deputy Anderson.

(2  Thsadsorasestheinference, for which thereisno contrary evidence, thet
K.T. wasnat apaid informant.

(3) Thsdsorasestheinference, for which thereisno contrary evidence, thet
K.T. was ot aregular unpad informant.

b. Thedffidavit Satesthat on Sunday, May 2, 1999, K. T. observed actively growing,
cultivated marijuanaplants. The affidavit then Satesthat the next day & 8:00 A.M., in ather words, onthe
firgt busness day after discovery, K.T. arrived a the Sheriff’ s office and contacted Deputy Anderson.

(1)  Theprompt netureof thereport, i.e with only oneday of timeintervening,
rases an inference that the informant was mativated by good atizenship.

(2  Theinformant' sarivd a the beginning of the next busnessday rasesan
inference that the informant was mativated by good dtizenship.

(3  Thefadsthat the informant initited the contact following discovery of
contraband raises an inference that the informant was motivated by good dtizenship.

C. Thedfidavitdsogatesthat K. T. undertook further investigationwithoutingtruction
or suggestion by law enforcement. Thisraises an inference that the informant desired to get to the truth,
but may aso be conggent with the argument that he was mativated by ill will againg hisbrather, i.e thet
he wanted to “get” his brother.

d. When K.T. found the unoccupied car, he went to the neighbor’s resdence and
requested the womean to cdl law enforcement to report that he*had caught the marijuanaharvesters” He
did not state any identity of any pedific person & thet point. The generic identification (“the marijuana



havesers’) rases an inference more conggent with the absence of improper mativaion and more
consgent with mativation of good dtizenship.

e Thesefactors date sufficent affirmative factsrasng inferencesthat K.T. acted as
adtizen informant. Information provided by a dtizen informant is presumed to be rdigble Thus asa
preliminary determination before congdering the matter of omitted informetion regarding K.T., the court
would determine that the affidavit sets forth sufficent fects to raise the inference that K.T. was aditizen
informent.

6. Deputy Anderson of the Rock County Sheriff’ sofficewas dearly working with the effiant
in acommon investigation. The dfiant tedtified that heinquired of Deputy Anderson concerning K. T. He
tedtified that Anderson told him that K.T. hed been in Vienam (presumebly in the United States armed
forces during the Vietnam War) and that Anderson was not aware of anything bad in K. T.’ s background.

7. Anderson tedtified that he had been a deputy sheriff since January of 1987, and thet
Andersonhead investigated ashooting incident involving K. T. in 1988, 1989, or 1990. K.T. had shot ducks
off thewall of K.T.’shome, and had beentaken to theregiond center under emergency protectivecustody,
presumably becausethe officers, induding Anderson, werethen concerned about K. T. smentd condition.
Thereisno other reasonableway to view thisevidence than that Anderson and hissuperior, the sheriff, hed
conduded that K.T. was then mentaly disurbed. Anderson tediified thet he did not consder this
information materid because of the lgose of time and did not inform affiant aout it. Anderson dso
admitted that he was aware of some old animaosity between K.T. and his brother, gpparently regarding
someranch land in the family. However, Anderson tedtified thet he did not believe thet the old animaosity
hed continued to the current time, and did not believe thet K.T. bore any ill will toward his brother &
present.

8. It is dear that Anderson did not convey this additiond information about K.T.'s
background to the afiant. The dfiant did not intentiondly or recklesdy omit any informetion materid to
the informant’ s veracity from the afidavit. The question becomes, is Anderson’s omission chargegble to
the effiant, and if S0, does the omisson mke any difference

9. The court finds no case expresdy dating thet the omisson of maerid facts by afdlow
officer to an dfiant, with no bad faith on the part of the affiant, is nonethdess chargedble to the afiant.



However, Nebraska case law suggedts that the afiant should be held responsible for the omisson of a
fdlow officer engaged in acommon invedigetion.

a Numerous cases date thet the obsarvations of felow law enforcement officers
engaged in a common invedtigation condtitute a plainly rdiable bass for awarant goplied for by one of
them. E.g., Statev. Waits, 185Neb. 780, 178 N.W.2d 774 (1970); Statev. Howard, 184 Neb. 274,
167 N.W.2d 80 (1969). The conversewould seem to be equdly true, i.e. the omission of an observation
by afdlow lawv enforcement officar engaged in the common information would impair the rdiability of the
bagsfor the warrant goplication.

b. In State v. Huggins, 186 Neb. 704, 185 N.W.2d 849 (1971), the Supreme
Court gated that the autharity of anindividud officer who makes an fidavit for a ssarch warrant should
not be drcumscribed by the scope of his firghand knowledge of the facts concarning a arime and thet
obsarvations of felow officers engaged in acommon investigation conditute ardiable bessfor awarrant
gopliedfor by oneof their number. Thislanguage more srongly suggeststhet the converseequdly gpplies
l.e that omissons of afdlow officer are attributed to the one who makes the effidavit.

C. Any contrary rule would promote an untenable sysem in which officars have a
moative to withhold unfavorableinformation from fellow officers or encouraging a“wink and nod” response
by one officer to a fdlow officer’s inquiry regarding an informant’s veradity. The court condudes thet
Anderson’somissons regarding K. T.'s background must be charged to the affiant.

10.  The court does nat find, as a matter of fact, that Anderson intentiondly withheld the
information to midead the affiant or the court. However, asthe principa source of information regarding
the exigence of contraband, the issue of K.T.'s veradity was vitd to the andyss of the efidavit. The
inferences normdlly flowing from adose family rdaionship such as between bratherswould predude any
likeihood thet an informant would furnish fase information to incrimingte his brather. However, the
informationthat therewas an old grudge over someland, when coupled with the previous shoating incident
redting in a leest temporary protective custody of the informant in a mentd hedth fadility, would
sgnificantly and materidly reduce the gpparent veradity and rdighility of the informeant’sinformation.

11.  The court concludes thet the omitted information subgtantidly weskens the inferences
flowing from the fects Sated in the affidavit regarding the informant’s veracity. \When so consdered, the



affidavit lacks suffident facts to show thet K.T. was adtizeninformant. The afidavit containsno facisto
othewiseveify K.T. sveradty. Theafidavit disdosesno previousexperiencewith K. T. asaninformant.
The dfidavit does not show that anyone other then K.T. ever obsarved any marijuana. The fidavit does
not sate or even hint that Deputy Anderson went to look & any marijuanaon Monday, May 3. Anderson
goparently ather blindly accepted K.T.'s word regarding the exisence of the marijuana or totaly
discounted K.T. s infformation.  These are the only two ways that would explain Anderson’s fallure to
immediatdy proceed to thelocation and verify theexisience of themarijuana. Nather explanation provides
independent verification of the accuracy of theinformation provided by K.T. Without K.T.’ sinformation
and obsarvations, thereis Smply no showing in the afidavit of the exigence of marijuana. And because
of the omitted information chargeebleto the dffiant, the affidavit fail sto show therdiahility of theinformeart.

12.  Thedefendant has met hisburden to show that the affidavit wasinsuffident to support the

Issuance of the warrant. The maotion to suppress must be granted.
ORDER: IT ISTHEREFORE ORDERED AND ADJUDGED tha:

1 The defendant’ smationto suppressisgranted. Theuseof theevidence saized by thedate
pursuant to execution of the warrant is prohibited.

2. Pursuant to § 29-826, the tateisdlowed ten (10) daysfrom the date of entry of thisorder
to file anatice with the derk of this court of the intention to seek review of this order in accordance with
NEB. REV. STAT. § 29-824 et seq. (Reissue 1995).

Entered: September 23, 1999.
If checked, the Court Clerk shall: BY THE COURT:

Mail acopy of thisorder to all counsel of record and to any pro se
parties.
Done on , 19 by .
- Note the decision on the trial docket as: 9/23/99 Signed “Order
Granting Motion to Suppress’ entered.
Done on , 19 by
Mailed to:

William B. CasH, Didrict Judge



