IN THE DISTRICT COURT OF CHERRY COUNTY, NEBRASKA
LEEM.SIMMONS, Case No. CI199-9

RainGff,

Vs DECREE

MARY KRZYZANOWSKI HAYFORD and
CLARENCE HAYFORD, wifeand
husband, and JOHN DOE and MARY DOE,
unknown persons,

Defendants
DATE OF TRIAL.: September 20, 1999.
DATE OF DECISION: September 24, 1999.
APPEARANCES:
For plantiff: James D. Sharetswith plantiff.
For defendants
Hayford: Miched V. Smith with defendants.
Unknown: NO gppearance.
SUBJECT OF ORDER: Dedison on the meritsfollowing trid to the court in equity.
FINDINGS: The court finds and condudes that:

1 Fantiff seeks an injunction to prohibit defendants Hayford from crossing plaintiff’s land.
Defendants Hayford assart a prescriptive eesement for a road across the subject property. At the
beginning of trid, the unknown defendants were dismissed, no sarvice having been obtained.  Further
reference to the “defendants’ meansthe Hayfords

2. The decree entered by thiscourt inHardin Farms, Inc. v. Manley, Case No. 10149,
does not contral. The decreewas entered by default. TheHayfordswere not named as parties defendant
or srved with processin that case. The purchase agreament Sgned by the Hayfords would have, & the
time of the commencement of the prior caseand a thetime of entry of default decree, effected an equitable
converson, such that the Manleys then hdd equitable title to the red etate. However, Mary Hayford
dealy retaned legd title As such, she was a necessary party to any litigation affecting the datus of a
prescri ptive easement gppurtenant to defendant’ sredl etate. Adjudication of theexistence of theeasament
was unnecessary to resolution of the digoute againg the Manleys. Moreover, because of the omisson of



anecessary party, the court lacked subject matter jurisdiction in the prior caseto adjudicate the exisence
or nonexistence of aprescriptive essement. Thus, the question becomes whether a prestriptive easement
exigs across the plantiff’ s property, and if S0, the nature and extent thereof.

3. The law trests adam of presriptive right with difavor. Such adam requires thet the
dements of such adverse usr be dearly, convinangly, and satisfactorily esablished. Simacek v. York
County Rural P.P. Dist., 220 Neb. 484, 370 N.W.2d 709 (1985).

4. The prindples of law gpplicable to this case have been frequently sated and are well-
Known.

a In order to obtain rightsin the red property of another by prescriptive essemert,
e aprivate prestriptive eeseament, adamant must show that hisusewasexdusive, adverse, under adam
of right, continuous and uninterrupted, and open and natorious for the full 10-year prescriptive period.
Werner v. Schardt, 222 Neb. 186, 382 N.W.2d 357 (1986).

b. A useisadverseand under adam of right if thedameant proves uninterrupted and
openusefor thenecessary peariod. Oncethedamant hasestablished this presumption, it will prevail unless
the owner of theland proves by a preponderance of the evidence that the use was by license, agreemert,
or permisson. 1d.

C. Exdudve, in reference to a prescriptive easement, does not mean that there must
be use only by one person but, rether, means thet the use cannat be dependent upon a Smilar right in
others. 1d.

d. The nature and extent or scope of the easement damed by prescription must be
dearly esablished. |Id.

e In establishing a prescriptive easement, a use is continuous and uninterrupted if it
s established the easament was used whenever there was any necessity to do so and with such frequency
thet the owner of the servient estate would have been gpprised of theright beingdaimed. Breiner v. Holt
Cty., 7Neb. App. 132,  NW.2d___ (1998).

f. If ause beginsasapamissve oneit retainsthet character until natice that the use
is damed as a mater of right is communicated to the owner of the sarvient estate. Smacek v. York
County Rural P.P. Dist., supra.



g Whenthe damed useis over unendosed lands, the presumption isthet the useis
pamissve. Gerberding v. Schnakenberg, 216 Neb. 200, 343 N.W.2d 62 (1984). When the
damed right-of-way entails use over a way opened by the landowner for his own purposes the
presumption isthet the useispamissve. 1d.

h. Where adjoining proprietors lay out an dley between their lands, eech devating
apat of hisland to that way or adley, which is usad for the prescriptive period by the respective owners
or thelr successorsin title, neither can obgtruct or dose that part which is on his own land; and in these
drcumgancesthe mutud use of the whole of the dleyway isto be congdered to be adverseto assparae
and exdudveuse by d@ther. Masid v. First State Bank, 213 Neb. 431, 329 N.W.2d 560 (1983).

I Abandonment of a prescriptive eesement must be pled and proved, the burden of
proof being onthe paty dlegingit. Grint v. Hart, 216 Neb. 406, 343 N.W.2d 921 (1984).

J. A damed essament must beviewed from both endsof theprescriptiveperiod. The
neture and extent or scope of the user mugt from the beginning be dearly established. At the end of the
period it must gppeer in retrogpect thet there has been no maeria change or variance from the limits or
course adopted or established a the beginning. A lesser user preventsaright to an easement and agrester
user isof no importance until the full prescriptive period has dgpsed from the initiation of the gregter use
Stricker v. Knaub, 215 Neb. 372, 338 N.W.2d 757 (1983).

K. The law requires that the essement must be dearly definable and precisdy
measured. 1d. A hill to establish aright of way and to enjoin encroachments upon it cannot be sustained
whereit does nat furnish the means for dedaing exactly what the right is and the precise locdlity whichit
occupies with the shepe and dimendonsthereof. Wemmer v. Young, 167 Neb. 495, 93 N.W.2d 837
(1958).

5. Smilaty, the law regarding a public prescriptive easement has long been established.
Nebraskalaw recognizes thet ahighway may be established by prescription when used adversdy by the
public continuoudy for a period of 10 yearsor more. Sellentin v. Terkildsen, 216 Neb. 284, 343
N.W.2d 895 (1984);Lancaster County exrel. Rosewell v. Graham, 120 Neb. 785, 235 N.W. 338
(1931); Leu v. Littell, 2 Neb. App. 323, 513 N.W.2d 24 (1993). In order to establish the requisite
public prescriptive easement, the public mugt show that the use and enjoyment of the land was exdusive,



adverse, continuous, uninterrupted, open and notorious, and under a dam of right for the full 10-year
prescriptive period. Sellentin, supra. Furthermore, there must be ause by the generd public under a
dam of right adverseto the owner of the land of some particular defined line of trave, and the use must
be uninterrupted and without subgtantid change for 10 yearsor more. 1d.

6. The evidence persuades the court, by dear, convincing, and sstisfactory evidence, that a
private prescriptive easement was established by use of theroad for the satutory period completed nolater
than the mid-1970s. However, the use gppears to have been soldy for the bendfit of the Krzyzanowski
family and persons using the road for access to the Krzyzanowski land with the permisson of the
Krzyzanowski family. The evidence falls to persuade the court of the exigence of a public prescriptive
essement.

7. While Mary Hayford admitted that she believed that consent to use the road exised, the
evidence shows that neither she nor her predecessor in title, nor any other member of the Krzyzanowski
family requested permission from anyoneto usetheland. Her opinion regarding the consent that Smmons
predecessorsin title might have manifested if asked isirrdevant to theissue of whether aprestriptiveright
ripened upon the open and notorious use for the continuous time of the datutory period without anyone
asking for or giving pamisson.

8. May Hayford holds a private prescriptive easement across the Smmons property
gopurtenant to the property owned by Hayford for access thereto.

9. Although there may have been some variation in the frequency of the use of theroad mede
by the defendants since they have been kegping horses confined on the defendants property, the essentid
character of the scope of the easement has nat changed. The defendants hold a prescriptive eesement for
atral road and dl of the useto dateisconagtent with atrall road. Itisnot the function of thiscourt to give
an advisory opinion regarding changesin the scope or use of the easement in the future

10.  Theplantiff’spetition should be denied. The defendants counterdaim should be granted
to the extent that it dams a private prescriptive easement, but should be dismissed to the extent thet it
damsapublic prescriptive essament.

11.  Theplantiff'spetition was not frivolous  The defendants request for attorney fees upon
adam that the petition was frivolous should be denied. Thereis no ather Satute or uniform course of



procedure authorizing atorney feesinthiscaseand any other request for attorney fees expressor implied,

should be denied.

ORDER: IT IS THEREFORE ORDERED, ADJUDGED, AND
DECREED that:

1 The plantiff’ s petition is dismissad with prgudice

2. The defendants counterdam is granted to the extent thet the court determines thet the
Oefendant Mary Hayford holdsaprivate prescriptive essement acrossthe plaintiff’ s property inthe manner
and to the extent st forth below.

3. Exoept to the extent granted as st forth herein, the defendants counterdaim isdismissed
with prgudice.

4. The court determines that a private prescriptive essement exists over and across part of
the West Half of the West Half (WY2AWY2) of Section 7, Township 34, North, Range 25, West of the 6th
P.M. in Cherry County, Nebraska, for aroadway whichis 18 feet in width and centered upon themidpoint
between the two whed tracks condtituting the traveled surface of thetrall road, which road is located:

a beginning, on the north and west end of such trall road, a theintersection of such
roacway with the county road, & the gate in the west fence of said WX2WY2 of Section7 near the center
of the west line thereof; and,

b. which thereafter proceads in anirregular fashion generaly southeegterly toapaoint
where such road adjoins the east boundary fence of said WY2WY2 of Section 7; and,

C. which theresfter proceeds generdly southerly dong the west Sde of said et
boundary fence of the W% of Section 7; and,

d. which ends, on the south and east end of thetrail road, a theintersection of such
tral road with the gate between the plaintiffs property and the property  beonging to defendant Mary
Hayford' s sster on the south line of the said WYAWY2 of said Section 7.

5. That such essament, inofer asit pertainsto the partiesin this case, is gopurtenant to the
use and enjoyment of the defendant Mary Hayford' sred estate described as

The Eagtern one-hdf (EX%) of the North 200 acres of the Northwest Quarter (NWY4) and
the West Half of the Northeest Quarter (WYANEY,) of Section 18, Township 34 North,
Range 25, West of the 6" P.M. in Cherry County, Nebraska



6. That the defendants use of the trail road islimited to the nature and character of the use
now established, that being for access to the defendant Mary Hayford's property for agriculturd and
domedtic use. The nature of the use established by prescription isrecognized to conditute an unimproved
“trall” road, evidenced primarily by two whed-tracks upon the surface of the sandy soll.

7. That the defendants use of thetrall road is subject to the condition of use established by
the prescriptive use, that being to keep the gatesendosing the plaintiff’ s property dosed when reasonably
necessary to prevent the escgpe of livestock.

8. The plantiff and his agents and employees, and dl personsdaming under them, or adting
under the direction or authority of them, are perpetudly enjoined and restrained from interfering with the
right of the defendants and their agent, employees and guests, to useand enjoy theright-of-way provided
by the easement recognized and determined by this decree.

9. The generd public doesnat acquire any right to usesuch trail road pursuant to thisdecree.

10.  Eachpaty shdl bear their own respective cogts. Any and dl requests for atorney fees,
express or implied, are denied.

Entered: September 24, 1999.

If checked, the Court Clerk shall: BY THE COURT:

—  Mail acopy of thisorder to al counsel of record and to any pro se
parties.
Done on , 19 by .
Note the decision on the trial docket as: 9/24/99 Signed “Decree”
entered.
Done on , 19 by
Mailed to:

William B. CasH, Didrict Judge



