IN THE DISTRICT COURT OF KEYA PAHA COUNTY, NEBRASKA

THE STATE OF NEBRASKA, Case No. 2932
Rantff,
Vs JOURNAL ENTRY
ON TRIAL

JOSEPH “JOE”"BAUER, also known as
JOSEPH V. BAUER,

Defendant.
DATE OF TRIAL.: September 27-October 1, 1999.
APPEARANCES:
For plantff: AveyL. Gurnsey, KeyaPahaCounty Attorney, and Barry Waid,
Soedid Deputy Keya Paha County Attorney.
For defendant: John O. Sennett and Miched Borders with defendarnt.
SUBJECT: Jury Trid.

PROCEEDINGS:

On Monday, September 27, 1999, thejury trid commenced. After viewing thejuror orientetion
video and hearing introductory commentsby the court, thejury pand wasduly svornfor examingtion. The
names of 24 progpective jurors and three progpective dternate jurors were duly drawn by the derk and
voir dire examination conducted by the court.

During the court’ sexamination, 14 prospectivejurorsor replacementsand 4 prospective dternate
jurors or replacements were excused for cause and replacements duly drawn by the derk and examined
by the court. During such examination, the pand was duly admonished and a mid-morning recess was
taken. Following the recess; the court’s examination continued. The pand was admonished and recess
was taken for lunch. Following the lunch recess, the court’ s examination was conduded.

Vair dire examination was then conducted by counsd for plaintiff. During the course thereof, on
moation of plantiff’s counsd and without objection, two progpective jurors were excused for cause, and
replacements duly drawn by the derk and examined by the court and counsd for plaintiff. The plaintiff

passed the pand for cause,
Vair dire examinetion was then conducted by counsd for defendant. During the course thereof,



on mation of defendant’s counsdl and without objection, one progpective dternate juror was excused for
cause, and areplacement duly drawn by thederk and examined by the court and counsd for plaintiff, who
passed thereplacement for cause. Counsd for defendant then completed vair direexamination, and passed
the pand for cause

Peremptory chdlengestothepand of 24 prospectivejurorswere exercised by counsd for plaintiff
and counsd for defendant, and thetrid jury of 12 personswas duly sworn. Counsd for plaintiff and for
Oefendant walved further examination of the pand of three progpective dternate jurors, and counsd for
plantff and counsd for defendant each exerased a peremptory chalenge to one prospective dternate
juror. The remaining dternate juror was duly sworn, and the trid jury and dternate juror were duly
admonished by the court and abrief recess followed.

Following the recess, prdiminary indructions were given by the court to the jury, and counsd for
plantff presanted the plaintiff’ s opening datement. The jury was admonished and excused for the day.
In the dosence of the jury, defendant verbdly moved in limine regarding testimony of Katey Boley.
Arguments were heard, and the motion was denied. The trid was recessed to Tuesday, September 28,
1999, a 9:00 am.

On Tuesday, September 28, 1999, the jury trid resumed with dl counsd and the defendant
present. Counsd for defendant presented the defendant’ sopening Satement. Katey Boley wasswornand
tedtified for plantiff. Theregfter, the jury was admonished and excused from the courtroom.  Plaintiff’s
counsd verbaly moved for ssquediration of witnesses except for Sheriff Sdl. Argumentsof counsd were
heard. Findingswere sated on the record and the motion for sequedtration of witnesses other than Sheriff
Sl was granted.  Counsd were indructed to admonish witnesses accordingly and to monitor the
courtroom for compliance. A short recess followed.

Before the jury returned, counsd for the defendant requested an announcement to the jury
regarding sequedtration of witnesses: Without objection, the motion was granted. Thejury returned, and
the defendant’ s requested announcement was mede.

Kayla Mundorf, Linda Mundorf, and Julie Glandt were svorn and testified for plaintiff. During
cross-examinationof witness Glandt, thejury wasadmonished and excusad from thecourtroom. A hearing
was held in the absence of jury; and offers of proof were made and ruled upon on the record. A recess
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followed. Following the recess, the jury returned and the examination of witness Glandt was cond uded.
Gary Sdl was sworn and tedtified for plaintiff. The jury was admonished and recess teken for lunch.

Following an extended lunch recess to accommodate proceadings hed in ancther case, Amanda
Stedman was sworn and tedtified for plaintiff. During direct examination, the jury was admonished and
excused fromthe courtroom. During the absence of thejury, the court reverseditsprior interlocutory order
authorizing admisson of evidence of prior acts by the defendant, and mede findings on the record thet the
danger of unfar prgudice and confuson of isues before the jury Subgtantidly outweghs the probétive
vaue of such evidence during the gat€' s case-in-chief. The court observed that the exdudon of such
evidence during the dat€'s caseinchief may not predude the use of such testimony during rebuttd
Jepending upon evidence which might be introduced by defendant. A recessfollowed.

Thejury returned and the examination of Amanda Stedmean resumed.  During the course thereof,
the jury was admonished and a recess was taken for marking of exhibits. Following the recess, the
exanination resumed. During further examingtion, the jury was admonished and excused from the
courtroom for arguments of counsd. The argumentswere heard and any necessary rulingswere made on
the record. Thejury returned and the examination was conduded. Thejury was admonished and thetrid
was recessed until Wednesday, September 29, 1999, & 9:00 am.

OnWednesday, September 29, 1999, thetriad resumed with al counsd and the defendant present.
In the absence of thejury, a the request of counsd, a discussion was hed regarding the court’ sruling on
prior act evidence and goplicable procedures. Thejury returned, and Kathy Svobodaand Marcie Heerten
were svorn and tetified for plaintiff.

Shirley Blodk and Deb Cullison were sworn and testified for plaintiff. During redirect examination
of Cullison, thejury was admonished and arecesstaken. Theredfter, inthe aosence of thejury, arguments
of counsd were heard onevidentiary issues. Tentative rulings were announced, but no spedfic rdief was
granted and spedific rulingswere deferred until examination of goplicablewitnesses Thejury returned and
the examination of Cullison was conduded. Cindy Uzdlaand Dennis Cullison were svorn and testified
for plaintiff. The jury was admonished and recess was teken for lunch.

Fallowing thelunch recess inthe absence of thejury, the defendant voluntarily waived hissiatutory
right of sequedration of thejury during jury ddiberations. Thejury returned, and Joyce Lehn, Dae Reber,
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and Jaccinda Babcock were sworn and testified for plaintiff. The jury was admonished and recess taken
pending the arrivd of awitness.

The jury returned, and Gloria Baboock was sworn and tedtified for plaintiff. Rlaintiff moves to
recess trid to 9:00 am. on fallowing morning due to witnesslogidics. Without objection, themation was
granted and the jury was admonished and the trid was recessed until Thursday, September 30, 1999, a
900 am.

On Thursday, September 30, 1999, with dl counsd and the defendant present, the trid resumed.
Aninforma conferencewith counsd was hed regarding the contents of aroom adjacent to jury room; and
the court disclosad its intention to ingruct jury to disregard anything obsarved therein. There were no
objections. The jury returned, and neither party desiring to make any record or raise any objection, the
court admonished the jury to disregard anything observed in the adjacent room and that anything therein
does not condtitute evidenceinthiscase. Dr. Heen Sinh Dang wias then sworn and tedtified for plantiff.
Gary Sl wasrecdled, and was duly sivorn and testified further for plantiff. The plaintiff rested. Thejury
was admonished and excusad from the courtroom.

In the absence of the jury, the defendant through counsd verbaly moves for a directed verdict,
daing a sgparate motion as to each count, for fallure to adduce evidence aufficient to date aprimafede
cax Arguments of counsd areheard. The court denied the motion for the reesons stated on the record.
At the defendant’ s request, a recess was taken.

Thejury returned, and Jan Bauer wassiworn and tedtified for defendant. During cross-examination,
the jury was admonished and recess was taken for lunch.

After informa consuitation with counsd for plaintiff and counsd for defendant, and uponthejury’s
return, the court admonished the jury regarding dlowed attendance & high school sporting events and
gppropriate cautions concerning such atendance. The examination of Jan Bauer was conduded. Hoyd
Balton J. was sworn and tedtified for defendant. The jury was admonished and a recess was taken.

Following the recess, Freda May Thiede, Thomas Owens, and Marlene Soan were svorm and
tedtified for defendant. On the defendant’ s motion, the jury was admonished and recess was taken.

Falowing therecess, Josgph Virgil Bauer, the defendant, wassworn and testified in hisown behdf.
During cross-examindtion, the jury was admonished and excusaed from the courtroom.  Arguments of
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counsd were heard on a pending objection and rulings were made on the record. The jury returned and
the examination was concluded. The defendant rested. Thejury was admonished and further recesswas
teken.

Inthe jury’ s absence, the defendant moved in limine regarding rebuttd witnesses. Arguments of
counsd were heard. The motion was denied without prgudice. The recess was resumed.  In the
continuing absence of jury, a hearing was hed on the proposed use of rebuttal witness Nila Gierau. A
potentid disqueification metter with regard to Nila Gierau was disdlosed by the court. The métter was
resolved by awaiver of foundation and gipulation regarding Exhibit 52.

The jury returned, and the dipulation regarding Exhibit 52 was recaived in rebuttd. Gary S,
having been previoudy sworn, was recaled and tedified for plaintiff in rebuttd.  The plaintiff rested on
rebuttd. Therewas no additiond evidencefor the defendant. The jury was admonished and excusad for
the day, with indructionsto return & 9:00 am. on Fiday, October 1.

Aninformal indruction conferencewashddwithdl counsd. Theformal ingruction conferencewas
then held on the record with dl counsdl and the defendant present, except thet attorney Bordersjoined the
conference shortly after the beginning. The defendant renewed the individud motionsfor directed verdict
as to each count of the Information.  Arguments of counsd were heard or waived.  The maotions were
denied. There were no additional mations for ather party. The court’s proposed Indructions Nos. 1
through 8, indusive, and the proposad verdict form, were consdered. There were no objectionsthereto
by plantiff. There were no objections thereto by defendant, except that the defendant objected to
paragraph C of Indruction 3 and to Ingructions Nos. 4 and 6. Arguments of counsd were heard or
waived, and the objections were overruled.  The spedific requests of counsd to omit further indructions
on evidence for limited purpose (NJ2d Crim. 5.3, paragrgph A) and voluntary satement (NJ2d Crim.
6.0) were noted for the record, and those ingructions were omitted a counsd’srequest. There are no
additiond requestedingructionsfor theplaintiff. Thedefendant’ srequest No. 1 for anadditiond ingruction
on cdrcumgtantid evidence was submitted. The plaintiff objected thereto.  Arguments were heard or
waved. The objection was susained, and requeted ingruction No. 1 was refused and the refusa
endorsed thereon by the court and filed by the derk. There were no further additiond requested
ingructionsfor the defendant. Time limits of 60 minutes per Sde, with no longer time during rebuita then
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used for firgt part of dosing argument, were ordered by the court without objection. The court advisad the
defendant of the necessity of the defendant’ s presence a or near the courtroom during jury ddliberations.
Thetrid was recessed until 9:00 am. on Friday, October 1, 1999,

On Fiday, October 1, 1999, the jury trid resumed with dl counsd and the defendant present.
Clodng arguments were presented by counsd for plantiff and by counsd for defendant. The jury was
admonished and arecess was teken. Following the recess, the jury returned and the written indructions
were read by the court to the jury. Thecourt discharged thedternatejuror. The causewas submitted for
commencement of ddiberaionsat 11:16 am., and the jury retired to the jury room.

A question was recaived in writing from the jury and filed by the derk. Aninformd indruction
conferencewashdd with counsd. Theredfter, aformd ingtruction conferencewas hdd on therecord with
dl counsd and the defendant present. The court’s proposed Ingruction No. 9 was conddered. There
were no objections by the plaintiff or the defendant. At 1:40 p.m., thejury returns, and Indruction No. 9
was read by the court to the jury, and the cause resubmitted a 1:42 p.m.

At 7:56 p.m., with dl counsd and the defendant present, the jury returned and announced thet it
hed reeched verdict. The verdict form was duly filed by the derk, and read doud by the derk in open
court, wherein the jury found the defendant guilty as charged on each count. Upon inquiry by the court if
it was their unenimous verdict, dl 12 jurors joined in an efirmative response. Further palling of the jury
waswaived by counsd for plaintiff and counsd for defendant. The verdict was accepted by the court and
the defendant adjudged guilty as charged on each count. A presentence investigetion by the probation
officer was ordered, and the dlerk was directed to natify the probation officer. Bond was continued, and
the defendant ordered to gppear and advised of the consequences for falure to appear. The jury was
discharged with the thanks of the court. After abrief recess, with dl counsd and the defendant presant,
the defendant moved for continuance of sentencing due to aschedule conflict of the defendant’ s atorney.
Without objection, themation was granted, and the sentencing was continued to January 14, 2000, & 1:30
pm.

ORDER: IT ISTHEREFORE ORDERED that:

1 The defendant, Joseph Virgil Bauer, is adjudged guilty as charged of:

a On Count No. 1, of Fird Degree Sexud Assault, aClass |1 fdony;
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b On Count No. 2, of Sexud Assault onaChild, aClass1V fdony;
C On Count No. 3, of Frgt Degree Sexud Assault, aClass |1 fdony;
d. On Count No. 4, of Sexud Assault onaChild, aClass1V fdony;
e On Count No. 5, of FHrgt Degree Sexud Assault, aClass |1 fdony; and,
f. On Count No. 6, of Sexud Assault onaChild, aClass|V fdony.
2. Presentenceinvestigationisordered, andthederk isdirected tonatify the probation officer.
3. Sentencing is st for January 14, 2000, at 1:30 p.m. The defendant is ordered to appear
for sentendng.
4. Thejury isdischarged.
Dated: October 1, 1999.

If checked, the Court Clerk shall: .
—  Mail acopy of thisorder to all counsel of record and to any pro se BY THE COURT.
parties.

Done on , 19 by
O  Enter judgment on the judgment record.

Done on , 19 by .
O  Mail postcard/notice required by § 25-1301.01 within 3 days.

Doneon ,19 by . —
O  (Trial docket entry made by the court manually.) William B. CasH
Mailed to: District Judge



