IN THE DISTRICT COURT OF CHERRY COUNTY, NEBRASKA

THOMASE. DUBS, Case No. 10665
Raintiff,
Vs JOURNAL ENTRY
ON TRIAL

JANET McPEAK and
WILLIAM HYDE, whosereal and
truenameisBILL HYDE,

Defendants
DATE OF TRIAL: October 18-19, 1999.
APPEARANCES:
For plantiff: Hary R. Meger with plantiff.
For defendant: Ldand K. Kovarik with defendants
SUBJECT: Jury Trid.

PROCEEDINGS:

On Monday, October 18, 1999, the jury trid commenced. After viewing the juror orientation
video and hearing introductory comments by the court, thejury pand wasduly svorn for examination. The
names of 12 progpective jurors and three progoective dternate jurors were duly drawn by the derk and
vair dire examination conducted by the court. There were no excuses for cause during the court’s
examination.

Vair dire examinaion was then conducted by counsd for plantiff. There were no excuses for
cause during the examination. The plaintiff passad the pand for cause

Vair dire examination was then conducted by counsd for defendant. There were no excusesfor
cause during the examination. The defendants passed the pand for cause

Peremptory chdlengestothepand of 12 prospectivejurorswereexercised by counsd for plantiff
and counsd for defendants, and the trid jury of 6 personswas duly sworn. Counsdl for plantiff and for
Oefendant walved further examination of the pand of three prospective dternate jurors, and counsd for
plantff and counsd for defendant eech exercised a peremptory chdlenge to one prospective dternate
juror. Theremaining dternate juror was duly sworn, and thetrid jury and dternatejuror (heranafter “the



jury” unlessthe context otherwisereguires) were duly admonished by the court and abrief recessfollowed.

Falowing the recess, prdiminary indructions were given by the court to the jury. Counsd for
plaintiff presented the plaintiff’s opening statement. Counsd for defendant presented the defendant’s
opening datement.

ThomasE. Dubs theplaintiff, wassworn and testified in hisown behdf. During direct examingtion,
the jury was admonished and recess was taken for lunch.

Fallowing thelunch recess, theexamination of ThomasE. Dubsresumed and wasconduded. Kurt
Hebbert was sworn and tedtified for plantiff. Janet McPegk, one of the defendants, was sworn and
tedtified for plantiff. Bill Hyde, one of the defendants, was sworn and tedtified for plaintiff. At the dose
of direct examination, the jury was admonished and a brief recess was teken.

Fallowing therecess, without objection, the plaintiff wasgranted leaveto reopen direct examingtion
of Bill Hyde, and the examination of the witness was concluded. Various exhibits were offered and
recaived. The videotape deposition testimony of Dr. James Smpson (transcript marked as Exhibit 34 for
purposes of the record only and tape recaived as Exhibit 34A for the limited purpose of baing played to
the jury and not to be taken to the jury room), who was duly sworn &t the time of the depogtion, was
played to thejury.

The plantiff resed. Thejury was admonished and excused from the courtroom.

In the aosence of the jury, the defendants through counsd each verbaly moved for a directed
verdict for falure to adduce evidence auffident to date a primafade case Arguments of counsd were
heard. The court denied the mation for the reasons gated on the record.  The plaintiff through counsd
verbdly moved for a directed verdict againg the defendant Janet McPeek. Arguments of counsd were
heard. The court denied the motion for the reasons stated on the record.

The jury returned, and the defendants rested without additiond evidence. The jury was
admonished and excused for the day, with indructionsto return & 9:00 am. on Tuesday, October 19.

Aninforma ingruction conference was held with counsd in chambers,

Theresfter, with both counsd present, the presence of the parties was excused, and the formad
indruction conference was held on the record.

All parties renewed the maotions previoudy made a the dose of the plaintiff’s case, and waived



further argument. The motions were denied. There were no additiond motions for ether party.

The court’s proposed Ingructions Nos. 1 through 11, indudve, and the proposed verdict forms
Nos. 1A, 1B, 2, and 3, were conddered. There were no objections thereto by plaintiff. There were no
objections thereto by defendant, except asto paragraph B of IngructionNo. 8 and asto thewords“and
mentd suffering” of Ingtruction 9A(4). The defendants respective objections thereto were mede on the
record, arguments of counsd were heard and consdered, and the defendants objections thereto were
overruled.

There were no additiond requested indructions for the plaintiff or the defendants. Time limits of
40 minutes per Sde, with no longer time during rebuttd then used for fird part of dosng argument, were
ordered by agreement of counsd.

All counsd dtipulated to written communication between the court and jury during ddiberations,
and recaipt of the verdict, in the abosence of counsd and the aosence of the parties without further notice,
and counsd will be excused during ddiberations. The formd ingtruction conference was condluded.

Thetrid was recessed until 9:00 am. on Tuesday, October 19, 1999.

OnTuesday, October 19, 1999, thejury trid resumed with al counsd and partiespresent. Closng
aguments were presented by counsd for plaintiff and by counsd for defendants.

The written ingructions were reed by the court to thejury.

The court discharged thedternatejuror. (Hereindfter, “thejury” exdudesthe discharged dternate
juror.)

The cause was submitted for commencement of ddiberationsa 10:16 am., and the jury retired
to thejury room. After verifying thet the correct exhibitswere assembled by the court reporter for ddivery
to thejury, dl counsd were excused pursuant to the prior stipulation.

Theresfter, two questions, on one page, were recaived in writing from the jury and filed by the
derk. An informd ingruction conference was held with counsd, with Mr. Meder present in person in
chambers and Mr. Kovarik by tdephone. The message from the jury wasread to both counsd, together
the court’s proposed Ingruction No. 12, and both counsd agreed to Indruction No. 12. Both counsd
were agan excused.

Theredfter, a 11:05 am., aforma ingruction conference was held on the record without any



counsd or any parties presant. The court recited for the record the circumstances of consultation with
counsd regarding Indruction No. 12. At 11:06 am., thejury returned, and Ingruction No. 12 was reed
by the court to the jury, and the cause was resubmitted at 11:08 am. Thejury returned to the jury room.

Shortly before 12:00 noon, the court received afurther question inwriting fromthejury. The court
prepared aproposed Ingruction No. 13, and consulted with each of the attorneys separately by telephone
regarding the court’ s proposed response. Both counsdl agreed to Ingruction No. 13.

Theresfter, a 12:06 p.m., aforma indruction conference was held on the record without any
counsd or partiespresant. The court recited for the record the aircumstances of consultation with counsd
regarding Indruction No. 13. At 12:07 p.m., the jury returned, and Ingtruction No. 13 was reed by the
court to the jury, and the cause was resubmitted a 12:08 p.m. Thejury returned to the jury room.

At 12:38 p.m., with the plaintiff persondly present without counsd, and without any other parties
or counsd present, thejury returned and announced thet it had reeched verdict. Theverdict formwasduly
filed by the derk, and reed doud by the derk in open court, wherein thejury found in favor of the plantiff
and againg the defendants in the amount of $51,000.00, of which $28,361.42 was determined to be
economic damages and the baance of $22,638.58 was determined to be noneconomic damages.

Upon inquiry by the court if it was their unanimous verdict, dl 6 jurors joined in an afirmetive
response. Further palling of the jury was waived by the plaintiff. The verdict was acoepted by the court
and judgment was entered accordingly by entry of asgparatejudgmentinwriting. Thejury wasdischarged
with the thanks of the court.

Dated: October 19, 1999.
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