IN THE DISTRICT COURT OF HOLT COUNTY, NEBRASKA

KEITH BARTHEL and DOROTHY Ca=No. 20274
BARTHEL, husband and wife,
Rantiffs MODIFICATION OF
INTERLOCUTORY
VS, DECREE

GENE LIERMANN and ERNA
LIERMANN, husband and wife,

Defendants.
DATE OF HEARINGS: (1)  September 2, 1999, and,
2 November 4, 1999.
DATE OF DECISION: (both) November 29, 1999.
APPEARANCES:
For plantiffs (both) Richard E. Geewith plaintiffs
For defendants ()  JamesG. Kubewith defendants.
(2 JamesG. Kubewithout defendants.
SUBJECT OF ORDER: (1)  defendants mation for order nuUNC pro tunc;
(2  defendants motion to modify the Court's interlocutory
Oecree within term.
FINDINGS: The court finds and condudes that:

1 On February 25, 1999, this court entered an interlocutory decree regarding dl causes of
action except the plaintiffs first cause of action.

a The firg cause of action was severed for a ssparate trid and such trid hdd in
abeyance pending federd adminidrative procesdings. That cause of action remainsin abeyancefor later
trid.

b. The rdief granted or denied by the interlocutory decree, as modified by this
modification decree, conditutes interlocutory rdief and does not condtitute a find order because of the
continuing pendency of the firgt cause of action.



C. In order to assure that the interlocutory decree, as maodified, shdl become find
upon gopropriate order, the court will reeffirm thet no voluntary dismissa by the plaintiffs of thefirs cause
of action shal become effective except upon motion and order of the court.

2. The defendants mation for order nunc pro tunc actudly congtitutesamoation to modify the
interlocutory decree,

a The office of an order nunc pro tunc isto correct arecord which has been made
so that it will truly record the action had, which, through inadvertence or mistake, was not truly recorded.
Andersen v. American Family Mut. Ins. Co., 249 Neb. 169, 542 N.W.2d 703 (1996).

b. It is nat the function of an order nunc pro tunc to change or revise ajudgment or
order, or to set asde ajudgment actudly rendered, or to render an order different from the one actudly
rendered, even though such order was not the order intended. 1d.

C. Thetruepurposeof anunc protunc order isnot for the purpose of correcting some
afirmetive action of the court which ought to have been taken, but itstrue purposeisto correct the record
whichhasbeen made so that it will truly record the action redlly had, but which, through someinedvertence
or mistake, has not been truly recorded. 1d.

d. Therefore, the court congders the mation asamation to modify the interlocutory
decree.

3. The order which the court modifies was entered in the same term of court as this order.
Rue 82 of the Rules of the Didrict Court of the Eighth Judicid Didrict. Conseguently, Nebraska law
clearly confers jurisdiction upon this court to modify its own decree. NEB. REV. STAT. § 25-2001
(Rasue 1995); Andersen v. American Family Mut. Ins. Co., supra. However, under the
arcumgtances in the present case, because the decree waas entered only as an interlocutory decree, and
astemporary rdief pending adjudication of thefirst cause of action, the sameresult would have goplied hed
the term expired prior to entry of thisorder. NEB. Rev. STAT. 8§ 25-705(6) (1998 Cum. Supp.).

4, Both of the defendants moations essantidly concern the rdief granted regarding the
plantffs fourth cause of action. The court has determined that the maotions have merit and should be
granted to the extent st forth herein and otherwise denied.



5. The court stated most of the contralling principles of law in the interlocutory decree and
will not resate them herein.

6. The defendants second motion to modify may be read to address the court’s findings
regarding the fallure of the defendants counterdaim to ownership of the “triangle” To that extert, the
moation lacks merit.  The court’s findings regarding the counterdaim, whether based upon adverse

]pOSSESS 0N OF acquiescence, were correct.
7. Paragraph 10c of the* Findings’ section of theinterlocutory decree correctly noted thet the

plantiffs had requested asocertainment and establishment of boundariesunder 8 34-301 inther reply tothe
defendants counterdaim.  However, the court incorrectly found thet the plaintiffs were entitled to such
rdief.

a A party daming relief under § 34-301 bears the burden of proving where the
boundary line should be. Matzke v. Hackbart, 224 Neb. 535, 399 N.W.2d 786 (1987).

b. In State v. Jarchow, 219 Neb. 88, 90-92, 362 N.w.2d 19, (1985)
(emphedsin origind), the Nebraska Supreme Court recognized certain rules or procedures gpplicableto
such actions

Neb. Rev. Sa. § 23-1908 (Reissue 1983) providesin pertinent part asfollows
The boundaries of the public lands established by the duly

gppointed government surveyors, when gpproved by the Surveyor

Generd and accepted by the government, are. . . held and consdered as

the true corners . . . and the retoration of lines and corners of sad

surveys and the divison of sectionsinto their legd subdivisonsshdl bein

accordance with the laws of the United States, [and] the circular of

indructions of the United States Department of the Interior, Bureau of

Land Management, on the retoration of lost and obliterated section

corners and quarter corners. . . .
Both parties agree that exhibit 6, which is Chapter V: Restoration of Lost or
Obliterated Corners, of the Manud of Ingructionsfor the Survey of the Public Lands
of the United States 1973, containsthe indructionswhich mugt befollowed in acase such
asthis

At thispoint it is necessary to st forth severd gpplicable rules, which have been
pargphrased from the manud.

5-1

In restoring the lines of a survey, the purposeisnat to correct the origind survey,

but to determine where the corner was established in the beginning.
5-5

3



An exigent corner is one whose postion can be located by an acceptable
supplementa survey record, physica evidence, or testimony of one or more witnesses
who have a dependable knowledge of the origind location.

5-9

Anobliterated corner’ slocation may be recovered if proven beyond areasonable
doubt by acts and testimony of interested landowners. A pogition that depends upon the
use of collaterd evidence can be accepted only as duly supported through relation to
known corners, naturd objects, or unquestionabl e testimony.

5-10

A corner is not congdered log if its pogition can be recovered stisfactorily by
meens of thetestimony and actsof witnesseshaving positive knowl edge of thepr ecise
location of the origind monument.

511

Where the tesimony of individuas is utilized, such evidence mugt be tested by
rdatingit toknown origind corersand ather cdlsof theorigind fiddd notes: Thesurveyor
mugt show inthereport of survey theweght given testimonid evidence, demondrating thet
the witnesswas duly qudified and hed firsthand knowledge and whose testimony was not
based on hearsay or persond opinion. The testimony should stland an gppropriate test of
its bona fide character, and it must be sufficiently accurate for what is required in normd
urveying practice

5-13

The surveyor’ swork istechnical in character, and such surveyor is not qudified

to act judicaly upon the equities or inequities that may appeer.
THE RESTORATION OF LOST CORNERS
5-20

A log comner is a point of a urvey that cannat be determined beyond a
reasonable doubt from acceptable evidence or tesimony concening the origind
podtion, and whose location can be restored only by reference to one or more

interdependent corners.
5-21

Therulesfor resoration of logt corners should not be employed until dl origind
and collaterd evidence has been developed. Thesurveyor will thenturn to proportionete
measurement, which is dways employed to rdocate alost corner unless outweighed by
conclusive evidence of the origind survey.

5-24

Proportionate messurement is one that gives equd weaght to dl parts of theline
The excess or ddfidency between two exigent corners is so digtributed thet the amount
given to eech interva bears the same proportion to the whole difference as the record
lengthof theinterva bearstothewholerecord disance. After the proportionatedifference
is added to or subtracted from the record length of eech interva, the sum of the severd
partswill equd the new messurement of the whole disance.



C. Reexaminaion of the origind evidence, aswdll asthe evidence adduced by both
partiesa thetimeof the hearings on the current motions, persuadesthe court thet the evidencefailsto show
the location of the true boundary. Because the party seeking rdlief under § 34-301 bears the burden of
presenting such evidence, the court should have found thet the plaintiffs were not entitled to such rdlief
locating the true boundary.

d. Therefore, the second sentence of paragrgph 10c of thefindingswill be modified
to date “ The plantiffs havefailed to adduce evidence sufficent to grant such rdief asto thelocation of the
true boundary.”

8. For thesamereasons, paragraph 12 of the™ Order” section of theinterlocutory decreemust
be amended to drikedl of the origind paragraph 12 and to subdtitute therefor the language st forth inthe
“Order” section of this modification of interlocutory decree

9. The defendants argument also persuiades the court thet the metter of the location of the
fence north of the north point of the“triangle’ was not placed inissue by the pleadings, and the court erred
in purporting to grant rdlief regarding the location of the fence north of the “triangle” Even the plaintiffs
answer tothedefendants second amended counterclam prays*“for aright under Neb. Rev. Sat. 8§34-301
to that portion of the property east of the triangle.”

10.  Consequently, paragraph 13 of the “Order” section of the interlocutory decree must be
amended to drike dl of the origind paragrgph 13 and to subdtitute therefor the language st forth in the
“Order” section of this modification of interlocutory decree

11.  Forthesamereasons, therdief in paragrgph 14 of the* Order” section of theinterlocutory
decree must belimited to theissuesraisad by the pleadings. Thelanguage st forthin the“ Order” section
of this modification decree is necessary and proper to accomplish such correction.

ORDER: IT IS THEREFORE ORDERED, ADJUDGED, AND
DECREED that:

1 The defendants mation for order nunc pro tunc, congrued as a motion to modify
interlocutory decree, and the defendants mation to modify the court’ sinterlocutory decreewithintermare
respectivdy granted to the extent of the rdief st forth below and are atherwise denied.



2.

The interlocutory decree, as modified heren, is interlocutory in character and does not

condtitute a finad order. However, the interlocutory decree, as modified, shal be enforcegble as a
temporary order during the pendency of the plantiffs first cause of action, and the partiesare ordered to
comply with the modified interlocutory decree until further order. No voluntary dismissd by the plaintiffs
of thefirgt cause of action shal become effective exogat upon motion of the plaintiffsand order of the court.

3.

The second sentence of paragraph 10c of the Findings’ section of theinterlocutory decree

is herey modified to date “The plantiffs have falled to adduce evidence aufficient to grant such rdief as
to the location of the true boundary.”

4.

Paragraph12 of the" Order” section of theinterlocutory decreeishereby modifiedtostrike

dl of theorigind paragraph 12 and to subdtitute therefor the following:

12. The“triange” to the extent that the sameislocated within the Southwest

Quarter of the Northeest Quarter (SWYANEY)) of Section 5, Township 25 North, Range
15, West of the 8" PM. in Holt County, Nebraska, condtitutes the property of and
bdongs to the plaintiffs, and not to the defendants. To the extent that the fence now
adjoining the triangle encroaches upon the plaintiffs property in said SWYANEYz of sad
Section5, the plaintiffsshdl beentitled to removethe same and replace such divison fence
uponthetrueboundary betweentheplaintiffs property and thedefendants property. The
evidence adduced a trid is not suffident to determine the true boundary line between the

respective parcels.

5.

Paragraph13 of the* Order” section of theinterl ocutory decreeisherey modifiedtostrike

dl of theorigind paragraph 13 and to subdtitute therefor the following:

13.  Theplantiffsshdl beentitled, a their own expense, to carry into effect the

remova of the encroaching fence line upon the portion of the triangle located in the
SWYANEY4 of Section 5 and replacement thereof upon thetrue boundary linebetweenthe
SWYANEY4 and the SEVANEY4 of Section 5, and the defendants are restraining and
enjoined from interfering with the replacement of such fence line adjoining the triangle to
the true boundary line.

6.

Paragraph 14 of the" Order” section of theinterlocutory decreeishereby modifiedtostrike

dl of theorigind paragraph 14 and to subdtitute therefor the following:

14.  The defendants and each of them, their agents and employees, and dl

persons daming under them, or acting under the direction or authority of them, or ether
of them, are perpetudly enjoined and restrained from interfering with or causing damege
to the portion of the plantiffs red esae in the Southwest Quarter of the Northeest



Quarter (SWYANEY,) of said Section 5 eest of surveyed fence line cregting the northwest
Sdeof the“triangle’ refearred to by the partiesin thiscase

7. Except asexpresdy modified herein, dl other provisonsof theinterlocutory decreeentered

on February 25, 1999, remain in full force and effect.

Entered: November 29, 1999,

If checked, the Court Clerk shall: .
—  Mail acopy of thisorder to all counsel of record and to any pro se BY THE COURT.
parties.
Done on , 19 by .
-~ Notethedecision onthetria docket as: 11/29/99 Signed “ Modifica-
tion of Interlocutory Decree” entered.
Done on , 19 by
Mailed to:

William B. CasH
Didrict Judge



