IN THE DISTRICT COURT OF HOLT COUNTY, NEBRASKA

KELLEY CALHOUN, Case No. 20441
Rantff,

Vs ORDER ON MOTIONS

O'NEILL VETERINARY CLINIC,P.C., a
Nebraska professional corporation,

Defendant.
DATE OF HEARING: September 16, 1999.
DATE OF DECISION: December 2, 1999.
APPEARANCES:
For plantiff: David W. Jorgensen without plantiff.
For defendant: Mark A. Chrigensen.
SUBJECT OF ORDER: (1) plaintiff’ s motion to st agde partid summary judgmernt; (2)

defendant’s mation in liming (3) plantiff’s motion for pertid
summary judgment; and, (4) plaintiff smationin limine
FINDINGS: The court finds and condudes that:
MOTION TO SET ASIDE PARTIAL SUMMARY JUDGMENT
1 The plaintiff gopeded from the court’s partid summary judgment order entered on June
10, 1999. The NebraskaCourt of Apped sdismissad the gpped for lack of jurisdiction. Theplaintiff asks
this court to st asde the prior order with the expectation that the court would reenter the same order a
the commencement of trid. The plantiff desresto avoid any posshility of adetermination on goped thet
the June 10 order wasin fact afind order, thereby preduding congderation of goped from the order on
the merits
2. The dismissd by the Court of Appeds, together with NEB. REV. STAT. § 25-705(6)
(1998 Cum. Supp.), persuades this court that the plaintiff’s concern is unfounded. However, to be



abolutdy sure on the issue, this court will amend the prior order, within term, to explictly date the
interlocutory satus of the prior order. See Eighth Didrict Rule 8-2.
DEFENDANT SMOTION IN LIMINE

3. This court is quite rluctant to grant mations in limine except where the matter is dearly
prgudicid in away thet can not be effectivdy handled by an indruction to disregard.

4. Thefirg paragraph of the defendant’ s mation, regarding the sricken daim for emotiond
didress, gopearsto meet thissandard. However, it is possible that such metters might become rdevant
during trid on anisue of credibility or other such matter. The court hastailored the rdief accordingly.

5. The court does not congder the matersin the second and third paragrgphs of themoation
inherently prgjudicid. Timely requestsfor rdief at trid will sufficiently protect the parties rights Whilethe
court, in the granting of partid summary judgment for defendant, limited the potentid rdief ontheplaintiff’s
second cause of action, thereisno evidence that absolutdy nordief ispassble. Conssquently, themation
should be denied asto these two paragraphs.

6. The fourth paragraph of the mation, regarding any ord agreement to pay wages in
September of 1993, a0 gopears to meet the gpplicable dandard. However, the rdigf has been limited
for the same reason as discussed regarding the first paragraph of the motion.

MOTION FOR PARTIAL SUMMARY JUDGMENT

7. Theprindples of law gpplicable to summary judgment mations are well-known:

a Summary judgment is proper only when the pleadings, depositions, admissons,
dipulaions, and afidavitsin the record disd ose thet thereis no genuineissue asto any materid fact or as
to the ultimate inferences that may be drawvn from those facts and that the moving party is entitled to
judgment asamatter of law. Parker v. Lancaster Cty. School Dist. No. 001, 256 Neb. 406,
NW.2d __ (1999).

b. The court viewsthe evidence in alight most favorable to the party agangt whom
the judgment is sought and gives such party the benfit of dl reasonadle inferences deducible from the
evidence. Id.



C. On amation for summary judgment, the questionis not how afactud issue isto
be decided but whether any red issue of materid fact exigs. 1d.

d. Where reasonable minds may differ as to whether an inference supporting an
ultimate condusion can be dravn, summary judgment should not be granted. 1d.

8. The overruling of a motion for summeary judgment does not decide any issue of fact or
propogtion of law afecting the subject matter of the litigetion, but merdly indicates thet the court was nat
convinced by the record thet there was not agenuine issue asto any maerid fact or that the party offering
the motion was entitled to a judgment as a mater of lav. Doev. Zedek, 255 Neb. 963,  N.W.2d
___(1999).

9. The court is not persuaded that summary judgment should be granted as to the first and
second causesof action of the defendant’ samended counterdam. At thegppropriatetime, it may become
gpparent that a directed verdict should be granted. However, the court does not so conclude upon the
present evidentiary record. The mation should be denied asto thefirst and second causes of action of the
amended counterdaim.

10.  Thedefendant concedes that the motion should be granted asto the third cause of action
of the amended counterdam. Such rdief will be granted.

11.  Viewed inthe light mog favoradle to the defendant, there is no genuine issue asto any
meterid fact or asto the ultimate inferences that may be drawn from those facts and the plaintiff is entitled
to partid summary judgment asametter of law on thethird cause of action of the defendant’ scounterdlaim.

PLAINTIFF SMOTION IN LIMINE

12. The same condderations generdly gpply to the plaintiff’'s mation in limine as discussed
above regarding the defendant’ s Smilar mation.

13.  The court agrees that the second paragraph of the motion, regarding the third cause of
action of defendant’ s amended counterdam, should be sugained in the same fashion astherdief granted
on the defendant’ s motion.

14.  Thecourt determinesthat the other mattersmay beproperly and effectivdy handled at tridl.
ORDER: IT ISTHEREFORE ORDERED AND ADJUDGED tha:
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1 Theplantiff’ smation to set adde partid summary judgment isgranted to the extent thet the
order granting partid summary judgment (entered June 10, 1999) is maodified within term to expresdy
provide that:

a such order conditutes an interlocutory order, and,

b. to record that this court has not exercised its discretion under § 25-705(6) to
direct the entry of afind judgment, and has not mede any determingtion thet there is no just reason for
Oday or any express direction for the entry of judgment.

2. Except asto the rdief granted above, the mation to st asde partid summary judgment is
denied.

3. Thefirg and fourth paragrgphs of the defendant’ smationinliminearegranted to the extent
thet:

a Theplantiff, plaintiff’ scounsd, and any witnesscalled by theplaintiff areprohibited
from referring, directly or indirectly, to plantiff’ s emotiond distress, anxiety, mentd illness or depression,
unless and until such matter hasfirgt been cdled to the atention of the court in theabsence of thejury and
the proper purpose for such reference shown to the court, and the court’s permission for such reference
obtained prior to any such reference; and,

b. Theplantiff, plaintiff’ scounsd, and any witnesscalled by theplaintiff areprohibited
fromreferring, directly or indirectly, to any ord agreement to pay wagesin Segptember of 1993, unlessand
until such matter hasfirst been cdled to the attention of the court in the aasence of the jury and the proper
purposefor such reference shown to the court, and the court’ spermission for such reference obtained prior
to any such reference.

4. Except to the extent of therdief granted above, the defendant’ smationin limineisdenied.

5. The plantiff’s maotion for partid summary judgment is granted to the extent that partid
summary judgment is entered in favor of the plaintiff and againgt the defendant on the third cause of action
of the defendant’ s amended counterdam, and in o doing, the court expresdy provides thet:

a Such order condlitutes an interlocutory order; and,



b. Spedificdly records thet this court has not exercisad its discretion under § 25-
705(6) to direct the entry of afind judgment, and has not mede any determinaion thet there is no just
reason for delay or any express direction for the entry of judgment.

6. Except to the extent of the rdief granted aove, the plaintiff’ smoation for partid summary
judgment is denied.

7. The second paragraph of the plaintiff’s mation in limine is granted to the extent thet the
Oefendant, defendant’s counsd, and any witness cdled by the defendant are prohibited from referring,
directly or indirectly, to any dameages sudtained as dleged in the defendant’ s third cause of action of the
amended counterdaim, unless and until such metter hasfirst been cdled to the atention of the court inthe
absence of the jury and the proper purpose for such reference shown to the court, and the court’s
permission for such reference obtained prior to any such reference.

8. Except to the extant of the rdief granted above, the plantiff’ smation in limineis denied.
Entered: December 2, 1999.

If checked, the Court Clerk shall: BY THE COURT:

- Mail acopy of thisorder to al counsel of record and to any pro se
parties.

Done on ,19 by .

- Notethe decision on the trial docket as: 12/2/99 Signed “Order on
Motions” entered granting partial relief on plaintiff’s motion to set
aside partial summary judgment, defendant’s motion in limine,
plaintiff’s motion for partial summary judgment, and plaintiff’s

motion in limine, and otherwise denying each of such motions. William B. CasH
Done on , 19 by . Tt
Mailed to Didrict Judge




