IN THE DISTRICT COURT OF HOLT COUNTY, NEBRASKA

SCOTT L. MARSHALL, Case No. C199-125
Plaintiff,

VS. JUDGMENT ON APPEAL
EDWARD WIMES, DIRECTOR, STATE

OF NEBRASKA, DEPARTMENT OF
MOTOR VEHICLES,

Defendant.

DATE OF HEARING: January 20, 2000.
DATE OF DECISION: January 24, 2000.
APPEARANCES:

For plaintiff: David W. Jorgensen without plantiff.

For defendant: Thomas P. Herzog, Holt County Attorney, on behdf of the

Attorney Generd.

SUBJECT OF ORDER: Petition for review pursuant to Adminidrative Procedures Act.
FINDINGS: The court finds and condudes that:

1 This court determines the action after de novo review upon the record of the agency.

2. For thecourt’ sconvenienceindrafting thisjudgment, the court incorporatescartainfindings
of fact by the director. However, the court reeches such factud findings independently following itsown
de novo review.

3. The plantiff dams that the plantiff was denied due process because the Director
“unreasonably withheld discovery and did not comply with discovery requestsand did not issue subpeonas
as requested.”

a In States v. Anderson, 219 Neb. 545, 364 N.W.2d 38 (1985), the Nebraska
Supreme Court declined to Sate that pretrid discovery is among those due process dements absolutdy
imperdive to afar hearing. The Court sated that procedura due process reguires notice reasonabdly
cdculaed to inform one of the accusation levied, identification of the accuser, a factud bads for the
accusation, areasonabletime and opportunity to present evidence concerning the accusation, and ahearing
before an impartid board. 1d.; McPherrin v. Conrad, 248 Neb. 561, 537 N.W.2d 498 (1995);



Geringer v. City of Omaha, 237 Neb. 928, 468 N.W.2d 372 (1991). Thiscourt dedinesto extend
settled condtitutiond law to indude amandate of prehearing discovery.

b. Thus the absence of a condtitutiond right to discovery digposes of the firg two
portions of the daimed deprivation of due process

C. Thethird portion of the daim concernsfailure to issue subpoenas.

(1)  Astosubpoenasdemanded for deposgtions thesamerationdedefegisthe
plantff sdam.

(20  Astosubpoenasdemandedfor thehearing, thedirector denied therequest
asuntimdy. This court finds no abuse of discretion in making such determingation.

4. The plantiff atacks the congtitutiondity of Title 247, § 1-009.02, assating thet the
regulation unconditutiondly deprives the plaintiff of the due process of law. The plantiff fallsto dte any
Supreme Court or Court of Appeds decigon supporting this contention. This court declinesto so hold.

5. The record fails to support the plaintiff’ s contention thet the arresting officer falled to give
averbd notice of revocation. Kuebler v. Abramson, 4 Neb. App. 420, 544 N.W.2d 513 (1996).

6. The plaintiff attacks the director’ s refusd to continue the hearing until after dispogtion of
ardaed aimind case, assating adenid of FHfth Amendment rights. Theadminidrative licenserevocation
datutes are not crimind proceedings, but are dvil proceedings that may resultinadvil sanction. Kalisek
v. Abramson, 257 Neb. 517, NW.2d __ (1999). The adminidrative license revocation Satutes
and the crimina datutes present dearly disinct mechaniams for enforcement, adjudication, and gpped.
Id. The Ffth Amendment does nat goply to thisdvil proceeding.

7. The plaintiff attacksthe receipt of the sworn report in evidence, assarting thet it contained
hearsay and lacked foundetion, as aviolation of the rules of evidence.

a The plaintiff saeksto indirectly attack the regulation dlowing receipt of the sworn
report as prima facie evidence that the operator’s license should be revoked. The Supreme Court
aoproved the receipt of the sworn report in McPherrin v. Conrad, 248 Neb. 561, 537 N.W.2d 498
(1995). Todrcumvent theMcPherrin decson, the plantiff daimsthet thedirector ered in recaiving the
report in evidence,



b. This court rgected the specific grounds assarted here upon a nearly identicd
chdlengein Hansen v. Nebraska Dept. of Motor Vehicles, Didrict Court of Brown County, Case
No. 6832 (duly 21, 1999). Thet decison condtitutesthe controlling precedent inthisdidtrict. Theplantiff's
dam lacks merit.

8. The remaining grounds asserted by the plaintiff dso lack merit, and do not require spedific
discussion.

9. The court, upon de novo review, adopts the findings of fact in paragrgphs 1 through 5,
inclusve, st forth on page 2 of the director’sorder. (T10).

10.  Theocourt finds by the grester weight of the evidence, that:

a The officer hed probable causeto bdieve that the plaintiff was operating or inthe
actud physcd contrdl of amoator vehide in violation of NEB. REV. STAT. 8§ 60-6,196 (Reissue 1998);
and,

b. Theplaintiff wasoperating or intheactud physica control of amoator vehidewnhile
having an dcohad concentration in vidlation of NEB. REV. STAT. § 60-6,196 (Reissue 1998).

11.  Thededison of thedirector should be affirmed.

JUDGMENT: IT ISTHEREFORE ORDERED AND ADJUDGED tha:

1 The Order of Revocation entered on August 25, 1999, is affirmed.

2. The suspension of such revocaion on appedl under NEB. REV. STAT. § 60-6,208
(Rasue 1999) is dissolved, and the full period of revocation shdl run from the dete of find judgment
heran.

3. Cods on goped are taxed to the plaintiff.

Entered: January 24, 2000.
If checked, the Court Clerk shall: BY THE COURT:

- Mail acopy of this order to all counsel of record and to any pro se
parties, including both the Holt County Attorney and the
Attorney General for defendant.

Done on , 19 by .
- Mail postcard/notice required by § 25-1301.01 within 3 days.
Done on , 19 by .

- Enter the decision on the trial docket as: Signed “Judgment on
Appea” entered affirming order of revocation, dissolving automatic
suspension of revocation, and taxing costs to plaintiff.

~ Doneon 19 by . William B. CasH
Mailed to: Didrict Judge




