IN THE DISTRICT COURT OF CHERRY COUNTY, NEBRASKA

GARY SCHAEFFER, Case No. C199-49
Rantff,

Vs JUDGMENT

MICK LOUGHRAN, CHERRY COUNTY
SUPERINTENDENT OF SCHOOLS,

Defendart.

DATE OF HEARING: December 17, 1999.
DATE OF DECISION: January 27, 2000.
APPEARANCES:

For plantiff: Warren R. Arganbright with plantiff.

For defendant: Seve Williams with defendant’ s succesor in officg, William W.

“Bill” Rogars

SUBJECT OF ORDER: Pantiff’s petition in eror.
FINDINGS: The court finds and condludes thet:

1 Pursuant to NEB. REV. STAT. § 79-498 (Reissue 1996), the Cherry County Superinten-
dent of Schoals dissolved Cherry County School Didrict No. 136. The Satute was formerly codified a
§ 79-420.

2. The county superintendent atached the dissolved didrict’ s territory to other neighboring
school didricts. He attached part of theformer didtrict to Cherry County School Digrict No. 101 and part
to Cherry County School Didrict No. 127. The plaintiff in error bringsthis goped pursuant to 8 79-498.
Because the datute provides no procedure for goped, plantiff properly brought the gpped as a petition
inerror. NEB. REV. STAT. 8§ 25-1937 (Reissue 1995); McDonald v. Rentfrow, 171 Neb. 479, 106
N.W.2d 682 (1960).

3. Although § 79-498 was amended in 1999, the amendment specifies an operative date of
July 1, 2000. Conseguently, the satute published in the 1996 Reissue contrals this proceeding.



4, Thededsonin McDonald v. Rentfrow, supra, essatidly controlsthe decisoninthis
case. McDonald dealy holds that, under this Satute, the county superintendent exercises legiddive
power properly delegated by the Legidature. Seedsoln re Dissolution of School Dist. No. 22, 216
Neb. 89, 341 N.W.2d 918 (1983); School Dist. No. 39 v. Farber, 215 Neb. 791, 341 N.W.2d 320
(1983).

5. Asthe Supreme Court differentiated in Nickel v. School Board of Axtell, 157 Neb.
813, 825-26, 61 N.W.2d 566, (1953):

Questions of public palicy, convenience, and wdfare, asrdated to the creation of
munidpa corporaions, such as counties, dties, villages, school didricts, or other
subdivisons, or any change in the boundaries thereof, are, in the first ingtance, of purdy
legidative cognizanceand, when dd egated toany publicbody havinglegidativepower, any
actionin regard thereto does not come within the due process dause of ether theSate or
federd Condtitutions. [citations omitted ]

But when, asacondition to ther cregtion or change, the public body towhich such
authority is ddegated must find cartain facts to exist upon which the Legidature hes sad
dependsits authority to dedlare such subdivison, or any change therein, to exig then the
questions presented are of aquas-judicid character.

6. Consequently, in determining the existence or non-exisence of the conditions spedified in
subsections (1) or (2)(a) or (2)(b) of § 79-498, the county superintendent acts quasi-judicidly. Such
determinations are properly reviewed by this court upon a petition in error. However, once the county
Superintendent properly determines the exisence of one or more of such conditions, he or she exercises
properly ddegated legidative power in dissolving the district and “ attaching the territory of such didrict to
one or more neighboring schoadl didricts” NEB. REV. STAT. 8§ 79-498 (Reissue 1996). Seedso K N
Energy, Inc. v. City of Scottsbluff, 233 Neb. 644, 447 N.W.2d 227 (1989).

7. Paragraph 9A of the petition assartsthat the superintendent exceeded the authority granted
by datute. The record does not support the plantiff’ sdaim.

8. Paragraph 9B of the petition assartsthet the superintendent failed to follow the procedures
required by the datute. The record does not support this contention.

9. Paragrgph 9C of the petition assarts that the decison was not supported by competent,
materid, and subdantid evidence. In reviewing adecison based on apetition in error, an gopelate court
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determines whether the inferior tribuna acted within its jurisdiction and whether the inferior tribund’s
decisonissupported by sufficient rdevant evidence. Luet, Inc. v. City of Omaha, 247 Neb. 831, 530
N.W.2d 633 (1995). Astotheexigenceof the condition necessary for the superintendent to exercisethe
datutory authority, not only is the decison supported by sufficient rdevant evidence, there exigs no
contrary evidence. The plaintiff does not serioudy contend thet the conditions did not exist which would
mandatethe dissolution of Didrict No. 136. The plantiff quarrdswith the decision made regarding which
didrict or didricts the territory should be atached. That decison exercises properly ddegated legiddive
power not subject to review by this court.

10.  Paragraphs 9F and 9G of the petition assart that the superintendent failed to makerequired
findngs  While the form of the written order might have been better drafted to make such findings
explicitly, such matters were not disputed in the evidence and entry of the order dissolving the digtrict
implicitly makes such findings

11.  Paagraphs9l, 9M, and 9N of the petition assart daimed errors regarding the faillure to
natify or involve the Thomas County Superintendent of Schools.  Section 79-498 requires only thet
“[dlissdlutions involving thetrandfer of territory acrosscounty linesshdl be acted upon jointly by the county
uperintendents of the counties concerned.” NEB. REV. STAT. § 79-498 (Reissue 1996). All of the
territory of Didrict No. 136 was located within Cherry County. None of the territory wastrangerred to
any county outsde of Cherry County. The quoted sentence of the Satute does not gpply in this Stuation.
Themereexigence of anaghboring schoadl didtrict acrassacounty line, towhich no property istrandferred,
does nat make the dissolution one “invalving the trander of tarritory across county lines” The fact thet
some of the resdents of the dissolved digtrict preferred atrandfer acrossacounty line does not changethe
legd Stuation.

12.  Paragraphs 9N and 9P of the petition daim error concarning the natice given. Therecord
shows that the required notice was given to thase persons which the Satute required, i.e, to “each legd
resdent of thedidrict.” 1d. No other notice was required by law. The plaintiff'sdams lack merit.

13.  Paragrgph 90 of the petition daims that the superintendent erroneoudy falled to find thet
“the dissolution will cresteextremehardships. ...” 1d. Theplantiff miseadsthedaute. Thedautedoes
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not require any such finding before the exercise of the ddegated legidative power. Thedautedlowsthe
State Board of Education to waive the satutory requirement of dissolution by the superintendent “on
application by the school board . . . of the didtrict and the recommendation of the county superintendent
.. 1d. The record fals to show that any such goplication was ever made. It therefore becomes
unnecessary to condder whether the superintendent has discretion in meking any such recommendation.

14.  Paragraph 9Q of the petition dleges that the decison was arbitrary and capricious. This
dam lacks merit.

15.  Theremander of theplaintiff’ sdamsessentialy assert thet the superintendent should have
trandferred, or conddered trandaring, al or part of theterritory to other neighboring digtricts. Suchdams
lack any legd merit. In re Dissolution of School Dist. No. 22, supra; McDonald v. Rentfrow,
supra.

16.  The county superintendent acted within his jurisdiction and his decison is supported by
auffident rdevant evidence. Consequently, the order must be affirmed and the plaintiff’ s petition in error
must be dismissed a plaintiff's cost.

ORDER: IT ISTHEREFORE ORDERED AND ADJUDGED tha:

1 The order of the county superintendent dissolving Cherry County School Didrict No. 136
isaffirmed.

2. The plantiff’ s petition in eror is dismissad with prgudice a plantiff’s codt.

Entered: January 27, 2000.

Done on , 20 by .
Note the decision on the trial docket as: 1/27/99 Signed “Judgment”
entered affirming order of county superintendent and dismissing  \Afl| anB. Casd
petition in error with prejudice at plaintiff’s cost.

Doneon . 20 by . Didrict Judge
Mailed to:

If checked, the Court Clerk shall: .
= Mail acopy of this order to all counsel of record and to any pro se BY THE COURT:
parties.
Done on , 20 by
Q Enter judgment on the judgment record.
Done on , 20 by .
= Mail postcard/notice required by § 25-1301.01 within 3 days.




