IN THE DISTRICT COURT OF BOYD COUNTY, NEBRASKA

JEROME ENGELHAUPT, Case No. 4662
Rantff,

Vs ORDER ON MOTIONS

FARM CREDIT SERVICESOF THE
MIDLANDS, a United States cor poration,

Defendant.

DATE OF HEARING: January 14, 2000.
APPEARANCES:

For plantiff: George H. Moyer, . without plaintiff.

For defendant: Chrigopher R. Hedican.
SUBJECT OF ORDER: defendant’s (1) objection to progresson order, (2) motion to

compd, and, (3) mation for summeary judgment.

FINDINGS: The court finds and condudes that:

1 Regarding the objection to the progresson order, the defendant makes a persuasve
agumant that the action should betried to the court without ajury. However, the court need not reech that
issue until thefind pretrid conference. Accordingly, the objection should be sustained to the extentt of the
rdief granted herein and otherwise denied.

2. Regarding the mation to compd, the controversy centers on a document identified by
plantiff’s counsd as*an Eeks (phonetic) 8 Y2by 11 inch canary legd pad which contains both [plaintiff's
counsd’ g handwriting and [plaintiff’ 5| handwriting.” Ex. 3a 7, 132:13-16. The defendant daimsthat it
is entitled to examine the document under Neb. Evid. R. 612 and Neb. Ct. R. of Discovery 37.

a Themation, in part, seeksan order compdling the plaintiff “to produce documents

requested in [d]efendant’ s [f]irdt [r]equest for the [p]roductionof [dlocuments” Ex. 4 a 2 (Reg. No. 5).

The plaintiff regponded thet he would “produce such notes, diaries and cdendars as he has but will not
produce correspondence with his atorney.” 1d.

(1) The only record that the court has, a this point, would support the

plaintiff’ sassartion of the atorney-dient privilege asthe response made on or about September 20, 1999,

1



to thereguest for production. In other words, everythingintherecord a thispoint showsthat, at thetime
of the written responses, the notesin question were protected by the atorney-client privilege

(2  To the extent that the motion to compd is directed to the plaintiff's
responses to requests for production under Neb. Ct. R. of Discovery 34, the mation should be denied.

b. However, astothejudification under Rule612, thestuation differs. Thedefendant
assartsthat the plantiff reviewed the notes in preparation for and during the course of the depostion of
plaintiff conducted by defendant’ s attorney.

(1)  Theplantiff admitted unequivocaly that hereviewedthenotestohdpasss
the plaintiff the answer the questions propounded by the defendant’ s atorney a the depogdtion. Ex. 3a
8, 133:23-134:2.

(2 It appearslikdy to the court that Rule 612 requiresthet the defendant be
dlowedtoingpect a least partsof thosenotes. However, itisaso quite possiblethat portions of thenotes,
paticularly the plantiff’ s notes regarding communicationsfrom the plaintiff’ slawvyer to the plaintiff, reman
privileged and were not used “to refresh hismemory for the purpose of testifying” under Rule612. Those
portions cannot be determined without reference to the materias, which were not submitted at the hearing
on the mation to compd.

(3) Neb. Evid. R. 612 specifies the gppropriate procedure under these
adrcumgances. See ds0 State v. Schroeder, 232 Neb. 65, 439 N.W.2d 489 (1989). The motion
should be granted asto the rdief contemplated in Rule 612.

3. Regarding themoationfor summary judgment, the court cond udesthet theword“ dismisal,”
asusadinthefirg sentenceof NEB. REV. STAT. §48-1119(4) (Reissue 1998), means adismissa onthe
merits Such adismissal on the merits could occur upon (1) an initid determination thet there is not
reasonable grounds to bdieve that the chargeistrue, (2) aformd order following acontested hearing, or,
(3) adigmissA because of the complainant’ sfalure to cooperate with the commisson or its invedigators
or gaf. The court aso condudes thet the word “dismissal” does not meen or indude an adminigrative
closure of the case pursuant to notice that the complainant intends to directly file an action in court.
Consaquently, the record doesnot show a“dismissd” & any time prior to the commencement of thiscase



The reading suggested by the defendant would lead to aosurd results. The mation for summary judgment
must be denied.
ORDER: IT ISTHEREFORE ORDERED AND ADJUDGED that:

1 The defendant’ s objection to the progression order previoudy entered by the court is
sudained to the extent that the trid type pecified in paragraph 9 of the progression order isstricken, and
the court subdtitutes therefor: “To be determined a thefind pretrid conference”

2. Except to the extent sustained above, the objection is overruled.

3. The defendant’ s mation for summeary judgment is denied.

4, To the extent that the motion addresses the responses served by plaintiff on or about
September 20, 1999, to the defendant’ s requedts for production, the defendant’s mation to compd is
denied.

5. The defendant’ s motion to compd is granted to the extent thet the court orders thet the
plantff, ether persondly or through the plaintiff’ scounsd, shdl gppear inopencourton April 14, 2000,
a 10:00 am., in the Didrict Courtroom of the Boyd County Courthouse in Butte, Nebraska, and
produce the origind “Eeks (phonetic) 8 %2 by 11 inch canary legd pad’ & an evidentiary hearing for in
cameraingpection by the court, and shal aso produce atrue, accurate, and complete copy of the entire
writing for purposes of preservation for gopdlate review of any portion withheld upon the in camera
ingpection.

6. Further rdidf, if any, on the motion to compd is deferred to that date and time. For
purposes of the mation caendar, such hearing may be referred to by the court derk as “Further Hearing
on Mation to Compd.”

7. The determination of any award of expenses of the mation to compe under Neb. Ct. R.
of Discovery 37(2)(4) is defared to that date and time following the further evidentiary hearing. The
heering & such time and place shdl condtitute the “ opportunity for hearing” pedified in Neb. Ct. R. of
Discovery 37(8)(4).

Sgned in chambers & Ainsworth, Nebraska, on February 1, 2000.
DEEMED ENTERED as of the date of filing by the court derk.



Ii checked, the Court Clerk shall: BY THE COURT:

Mail a copy of this order to all counsel of record and to any pro se
parties.

Done on , 20 by .
Note the decision on the trial docket as: [date of filing] Signed “ Order

on Motions” entered in part sustaining and in part overruling defen-
dant’s objection to progression order, denying defendant’ s motion for

summary judgment, and partially granting defendant’s motion to —
compel as to specific relief and deferring further relief until further William B. CasH

evidentiary hearing on [date and time from body of order]. Didrict X Ck‘:ﬁ
Done on , 20 by st
Mailed to:



