IN THE DISTRICT COURT OF HOLT COUNTY, NEBRASKA

THE STATE OF NEBRASKA, Case No. CR99-39
Hantff,
Vs JOURNAL ENTRY
ON TRIAL
DENNISL.NEKOLITE,
Defendant.
DATE OF TRIAL: February 23-24, 2000.
APPEARANCES,
For plantiff: Thomeas P. Herzog, Holt County Attorney.
For defendant: Rodney W. Smith, Holt County Public Defender, with defendart.
SUBJECT: dury Trid.

PROCEEDINGS:

The juror orientation video was not disolayed because the tape was broken.  After hearing
introductory comments by the court, the jury pand was duly sworn for examingtion. The names of 24
prospective jurors were duly drawn by the derk and voir dire examination conducted by the court.

During the court’ sexamination, 1 prospective juror were excused for cause and replacement duly
drawvn by the derk and examined by the court.

Vair dire examination was then conducted by counsd for plaintiff. The plaintiff passed the pand
for cause At the condusion of the plaintiff’ s examination, the pand was duly admonished and amid-
morming recesswastaken. Following therecess, vair dire examination wasthen conducted by counsd for
defendant. During the defendant’ s examingtion, on defendant’ s mation, a progpective juror was excused
for cause. A replacement waas duly drawvn by the derk, examined by the court and counsd for plaintiff,
who passed the replacement juror for cause. Defense counsd then completed voir dire examination, and
passed the pand for cause,

Peremptory chdlengesto thepand of 24 prospectivejurorswereexercised by counsd for plantiff
and counsd for defendant, and the trid jury of 12 persons was duly sworn. The trid jury was duly
admonished by the court and excused for lunch.  In the abasence of the jury, the defendant voluntarily



waived hissatutory right of sequedtration of thejury during jury ddiberations. Recessfor lunch fallowed.

Falowing the recess, prdiminary indructions were given by the court to the jury, and opening
Satements were presented by counsd for plaintiff and counsd for defendant. The jury was admonished
and abrief recesstaken.

Following the recess, defendant purported to move to sequester witnessesin the presence of the
jury. The court declined to condder the mation in the presence of the jury. No other witnesses were
present during thetestimony of thefirg witness. Brian Phdpswassworn and testified for plantiff. Thejury
was admonished and excused from the courtroom. In thejury’ s aosence, defendant moved to sequester
witnesses. The plantiff does not object and reciprocaly moves to sequester witnesses. The defendant
doesnot object. Rediprocd motionsto sequester witnessesgranted. Stipul ation maderegarding videotape
exhibit. A brief recesswas taken.

Falowing therecess Miched Parkswas sworn and testified for plantiff. Theplaintiff rested. The
jury was admonished and excusad from the courtroom.  The defendant moved for a directed verdict.
Arguments heard or waved. Moation denied. Thejury returned, and at the defendant’ s request, Exhibit
3 (the videotgpe) was published to the jury until the gtipulated Sopping point. The jury was admonished
and thetrid recessed to February 24, 2000, & 8:30 am.

On Thursday, February 24, 2000, with dl counsd and the defendant present, the trid resumed.
The defendant, Dennis L. Nekalite, was sworn and testified on hisown behdf. Thejury was admonished
and a brief recess was taken.  Following the recess, the defendant rested.  Brian Phelps, having been
previoudy sworn, wasrecdled and tedtified for plantiff onrebutta. Karen Boshart wassworn and testified
for plantiff onrebuttd. Michad Parks having been previoudy sworn, wasrecdled and testified for plantiff
onrebuttd. MorrisJohn Kersenbrock was sworn and testified for plaintiff on rebutta. Theplaintiff rested
on rebutt. No surrebuttal evidence. The jury was admonished and excusad from the courtroom.

In the absence of the jury, the defendant renewed his motion for directed verdict. Arguments
waved. Mation denied. Informd ingruction conference held in chambers with counsd only. Forma
ingructionconference hedin open court with al counsd and the defendant present. The court’ s proposed
ingructions Nos. 1 through 9, indusive, and proposed verdict form were conddered. No objections for
plantff. No objectionsfor defendant except to the extent incong stent with defendant’ srequest for lesser-
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induded offenseingruction. Defendant requestsingructions on lessar-induded offense. Rlaintiff objects.
Argumentswaived. Ohbjection sustained and requested ingruction refused for reasonsstated ontherecord.
Refusad indructionsduly endorsed asrefusad by court andfiled by thederk. Whereupon, thejury returns.
Cloang arguments were presented.  The written indructions were read to the jury. The cause was
submitted for commencement of ddiberationsa 12:01 pm., and the jury retired to the jury room.

At 257 p.m., with dl counsd and the defendant present, the jury returned and announced thet it
hed reeched verdict. The verdict form was duly filed by the derk, and read doud by the derk in open
court, wherein the jury found the defendant guilty as charged. Upon inquiry by the court if it was thar
unanimous verdict, dl 12 jurorsjoined in an afirmetive reponse. Further polling of the jury waswaived
by counsd for plaintiff and counsd for defendant. The verdict was accepted by the court and the defendant
adjudged quilty as charged. A presentence investigation by the probation officer was ordered, and the
clerk was directed to notify the probation officer. Bond was continued, and the defendant ordered to
gppear and advisad of the consaquences for failure to gppear. The jury was discharged with the thanks
of the court.

ORDER: IT ISTHEREFORE ORDERED that:

1 The defendant, Dennis L. Nekalite, is adjudged guilty as charged of Terroridic Threats,
aClasslV feony.

2. Presentenceinvestigationisordered, andthederk isdirected tonatify the probation officer.

3. Santencingissat for April 27, 2000, at 9:00 am. The defendant is ordered to gopear for
sentending.

4. Thejury isdischarged.

Dated: February 24, 2000.

If checked, the Court Clerk shall: .
—  Mail acopy of thisorder to all counsel of record and to any pro se BY THE COURT.
parties.

Done on , 19 by
O  Enter judgment on the judgment record.

Done on , 19 by .
O  Mail postcard/notice required by § 25-1301.01 within 3 days.

Doneon , 19 by . —
O  (Tria docket entry dictated.) William B. CasHd
Mailed to: Didrict Judge



