IN THE DISTRICT COURT OF HOLT COUNTY, NEBRASKA

THE STATE OF NEBRASKA, Case No. CR99-31
Rantff,

VS VERDICT

PATRICIA SHIELDS,

Defendant.

DATE OF TRIAL: February 24, 2000.
DATE OF DECISION: March 2, 2000.
APPEARANCES:

For plantiff: Thomeas P. Herzog, Holt County Attorney.

For defendant: Rodney W. Smith, Holt County Public Defender, with defendarnt.
SUBJECT OF ORDER: Verdict of court without a jury (ajury having been expredy

waived by defendant) following trid upon stipulated evidence.

PROCEEDINGS: Proceadings were held asfollows

Counsd for plantiff and defendant respectively presented opening datements.  Evidence was
adduced for plantiff by dipulated exhibits and supplemental verbd gipulation entered into on the record
in open court. The plantiff reted. The defendant rested without evidence. Cloaing arguments were
walved.

FINDINGS: The court finds and condudes thet:

1 The s0lelegd isue presarved by the trid is whether the defendant’ s conduct condtitutes
the charged crime of burglary under NEB. REV. STAT. § 28-507 (Reissue 1995).

2. Exhibit 2, awritten Sipulaion between the parties, dates

Itisagreed and dtipulated that on or about November 5, 1997, the Defendant was
employed a Gokie s Fas Mart, a convenience sore and ges daion locatied in O’ Nelll,
Halt County, Nebraska. Thet on said dete the Defendant waslegdly present inthe public
or common areaof the promisespursuant to her employment. That therewasanindividua
room in the Gokie' s Fast Mart building separate from the public or common area of the
premises which room was used as an office and the door to which room was locked on



sad date. That only Jerry Gokie and secretary Deb Y oung were authorized to have key's
to the office door. Thet the Defendant was nat authorized to have akey, nor was she
authorized to enter the officewhen the door waslocked. That on November 5, 1997, the
Defendant did nonetheless enter the locked office room in the Goki€ s Fast Mart dore,
gpparently with the use of a key that she was not authorized to have. Tha she did o
without the knowledge or permission ion of proprietor Jerry Gokie or secretary Deb
Young or anyonedse. That the Defendant did Sedl a$50.00 bill dead said officeon sad
date after entering by the locked office door which $50.00 hill did not beong to her.

BExhibit 2. Although the record contains additiond stipulated evidence, the quoted language sufficiently
illudraesthelegd issue

3. All crimes in Nebraska are datutory in nature. State v. White, 256 Neb. 536, 590
N.W.2d 863 (1999); State v. Parks, 253 Neb. 939, 573 N.W.2d 453 (1998). Consequently, no act
iscrimind unlessthe Legidaurehasinexpressteemsdedared ittobeso. State v. Schneckloth, Koger,
and Heathman, 210 Neb. 144, 313 N.W.2d 438 (1981)

4. NEB. ReV. STAT. 8 28-507 (Reissue 1995) gates “A person commitsburglary if such
person willfully, mdicioudy, and forably bregks and enters any red edate or any improvements erected
thereon with intent to commit any fony or with intent to Sted property of any vadue”

5. The opening of adasad door is a*“breeking” within the definition of burglay. State v.
Tyrrell, 234 Neb. 901, 453 N.W.2d 104 (1990). Clearly, the defendant opened aninner door on the
premises The evidence dearly shows that such inner door was dosad and locked.  The defendant was
lawfully within the outer walls of the building, but not within the walls of the separately locked room. The
criticd quegtion iswhether this conditutes “breek[ing] and enter{ing] any red edtate or any improvements
erected thereon” within the meaning of the Satute.

6. Pend datutesare drictly condrued. State v. White, supra; State v. Burlison, 255
Neb. 190, 583 N.W.2d 31 (1998). However, Satutory languege is to be given its plain and ordinary
meaening. Sate v. White, supra.

7. This court finds no reported Nebraska decis on gpplying the current Satutein theindance
of aninner door or upon limited consent. However, inState v. Pappen, 193 Neb. 80, 225 N.W.2d 416
(1975), the Nebraska Supreme Court uphed aburglary conviction under the former satute. NEB. REV.
STAT. 8§ 28-532 (Reissue 1975). Theformer section differsfrom the current Satute only inthet theformer
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section expredy liged various types of sructures. The current section more generdly describes the
property which may be broken into and entered. In Pappen, the Supreme Court cited the rule that
unlimited consent to enter a building is generdly a defense to burglary, but a consent limited asto place,
time, or purposeis not adefenseif the entry occurred outdde the limitation. State v. Pappen, supra,
a82 25NwW2da .

8. Gengrdly, the offense of burglary is committed if a servant, guest, or other person, being
lavfully in abulding, enters aroom which she has no right to enter with fdonious intent, by bresking or
opening aninner door. 12A C.J.S. Burglary 816 (1980). A bresking of an inner door or obstruction
isabresking and entering of the house, and thisrule generdly gpplies under Satutes punishing the bresking
and entering of dwdling houses and other buildings, as wel as @ common law. 1d. The decisons ae
largdly in agreament that bresking and entering an inner door of building can conditute burglary. Annct.,
43 A.L.R.3d 1147 (1972). Somedecisonsadopt anarrower rulethat aservant or employee can beguilty
of burglary by bresking and entering any inner room of adweling house, office, or hotd, asthe case may
be. Id. Seedso Annat., 58 A.L.R4th 335 (1987) (maintainability of burglary charge, where entry into
building is meade with consent).

9. The court finds the decison of the Missouri Supreme Court, in State v. Burke, 462
SW.2d 701 (Mo. 1971), particularly persuasive. The Missouri Satute, Smilar to the Nebraskaverson,
prohibited “breeking and entering any building.” The Missouri court andyzed the common lawv and
decisons from other juridictions, conduding thet the defendant was properly convicted. The Missouri
Supreme Court dso rgected an argument concerning legidaive intent based upon contrasting language
goedificdly referring toinner doorsin another satute and the aosence of such languagein the Satute under
congderdion. In so doing, the court obsarved that the particular atute was dated in generd terms and
should be condrued as @ common law and in the various other sates. This court condudes thet the
Nebraska Legidature usad generd terms and that the burglary satute should be construed accordingly.
Thus, the aosence of spedific language such asthat used in 8§ 28-520 (goplying trespass offense to “any
building or occupied Structure, or any separately secured or occupied portion thereof”) does not dictate
any different conduson.



10.  Theoourt findsthat the Sate proved eech and every dement of the charged crime beyond
areasonable doubt, and that the defendant should be adjudged guilty as charged.

11.  Althoughthecourt had Sated adate cartain for thedefendant to gppear for pronouncement
of theverdict, the court discerns no reason why the verdict should not be rendered inwriting and the matter
advanced to sentencing without further delay.

12.  Of course inacimind caeit is the sentence which conditutes the judgment. State v.
Reeves, 258 Neb. 511, N.W.2d __ (2000). Consequently, thisorder isinterlocutory in character
and does not condtitute afind judgment.

ORDER: IT ISTHEREFORE ORDERED AND ADJUDGED thet:

1 Theverdict of the court adjudging the defendant as quilty of Burglary, aClass 111 fdony,
as charged in the Informetion filed in this casg, is hereby entered.

2. Santencdingisst for May 4, 2000, at 9:00 a.m. The defendant is ordered to appear
for sentenaing.

3. A presentence investigation by the probetion officer is ordered and the derk is directed
to natify the probation officer.

Sgned in chambers a O’ Nelll, Nebraska, on March 2, 2000.
DEEMED ENTERED upon filing by court derk.

If checked, the Court Clerk shall: .
= Mail acopy of this order to all counsel of record and to any pro se BY THE COURT:
parties.
_ Done on , 20 by .
= Notify probation officer regarding presentencereport ordered.
Done on , 20 by .

Q Mail postcard/notice required by § 25-1301.01 within 3 days.

_ Done on , 20 by

Note the decision on the trial docket as. [date of filing] Signed -
“Verdict” entered. William B. CasH

Doneon , 20 by . Didrict Judge
Mailed to:




