IN THE DISTRICT COURT OF HOLT COUNTY, NEBRASKA
LAWRENCE PRIBIL, Case No. 20407
Plaintiff,
ORDER ON MOTIONS
VS.

BARTON KOINZAN and SANDRA

KOINZAN, husband and wife; TERRY

HELD; and GENEVIEVE SHAW,
Defendants.

BARTON KOINZAN and SANDRA
KOINZAN, husband and wife,
Third-Party Plaintiffs,

VS.
TOWNSHIP OF GRATTEN, COUNTY OF

HOLT, NEBRASKA,
Third-Party Defendant.

DATE OF HEARING:
DATE OF DECISION:

March 23, 2000.
Date of filing by court clerk.

APPEARANCES:
For plantiff: George H. Moyer, Jr.
For defendants:
Koinzan: Thomas H. Del_ay.
Shaw: James D. Gotschal.
Hed: Kathleen K. Rockey.
Township: John P. Heitz.
SUBJECT OF ORDER: The following maotions

(1) defendants Koinzan's motion in limine (2) plantiff’smaotion in limine; (3) plaintiff’s verbd maotion for
leave to file reply out-of-time to defendants K oinzan’ samended answer to plaintiff’ samended petition; (4)
plantiff’s verbal motion for leave to file reply out-of-time to defendant Shaw’s amended answer to
plantiff’s amended petition; (5) plantiff’'s verbal motion for leave to file reply out-of-time to defendant
Hed's amended answer to plaintiff’s amended petition; and, (6) plaintiff’s motion for summary judgment
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againgt defendants (except third-party defendant).
PROCEEDINGS:

The court first considered the defendants Koinzan's motion in limine. A verbd dipulation was
entered into on the record between the parties through counsel inopencourt. Therewasno other evidence
adduced on the motion. Arguments of counsal were heard. The matter was taken under advisement.

The court next considered the motion of defendant Shaw to dismiss her cross-claims againg the
defendant Held, the withdrawa of attorney Gotschdl as counsel for defendant Shaw, and the entry of
appearance of attorney Rockey as counsdl for defendant Shaw. These matters have been ruled upon by
Separate written orders.

The court then consdered the plaintiff’s maotion in limine. Evidence was adduced for plaintiff.
Therewas no additiona evidence adduced onthe motion. Arguments of counsel were heard. The matter
was taken under advisemen.

The court next considered the plaintiff’ s repective motions to file replies out-of-time. Therewere
no objections to the motions. The motions were granted, and attorney Moyer was directed to prepare a
separate order on the matter of these motions.

The court then consdered the plaintiff’s motion for summary judgment. Evidence was adduced
for the plaintiff. Evidence was adduced by the defendants Koinzan. Evidence was adduced for the
defendants Shaw and Held. There was no evidence for the defendant Grattan Township. Arguments of
counsel were heard. The matter was taken under advisement.

The pretrid conference was continued until further order pending ruling upon the moations taken
under advisement.

FINDINGS: The court finds and concludes that:

1. Summaryjudgment isproper only whenthe pleadings, depositions, admissions, stipulations,
and affidavitsinthe record disclosethat thereis no genuine issue asto any materia fact or asto the ultimate
inferencesthat may be drawn fromthose facts and that the moving party is entitled to judgment asa matter
of law. Derr v. Columbus Convention Center, Inc., 258 Neb. 537,  N.W.2d __ (2000). The
party moving for summary judgment hasthe burdento show that no genuine issue of materia fact existsand
must produce sufficient evidence to demondrate that the moving party is entitled to judgment as a matter



of law. 1d. The court viewsthe evidence in alight most favorable to the nonmoving party and givessuch
party the benefit of al reasonable inferences deducible from the evidence. 1d.

2. The motion in limine of the defendants Koizan should be granted to the extent of the
dipulation, extended to dl parties and not merdy to the plaintiff, and should otherwise be denied.

3. The plaintiff’ s mation in limine should be granted to the extent of the relief set forthbelow,
but should otherwise be denied.

a Rule 608 evidence may refer only to character for truthfulness or untruthfulness.
NEB. REV. STAT. § 27-608(1)(a) (Reissue 1995). The defendants attempt to specify “truthfulnessin
insurance transactions’ violates that rule. Moreover, the attempt to insert insurance into the
proceeding, relative to the plaintiff’s claim, condtitutes ared danger of confusion of theissues before the
jury.

b. The defendants attack, in redity, runs to the plantiff’s honesty rather than
truthfulness. Honesty is amore expansve concept.  State v. Vogel, 247 Neb. 209, 526 N.W.2d 80
(1995). Rule 608 dlowsopinionor reputation evidence only asto truthfulness or untruthfulness. Thus, the
defendants contemplated evidence goes beyond that permitted by Rule 608.

C. The depositionrecord received inevidence on the motiondisplaysalack of proper
foundationfor opiniontestimony of Michael J. Mahony asto the truthfulness or untruthfulness of the plaintiff.
He smply did not show sufficient knowledge of or experience with the plaintiff to lay foundation for any
suchopinion. Even under the guise of stating the basisfor hisopinion, thewitness may not describe specific
untruthful acts committed by the plantiff. The deposition record makes it extremely unlikely that such
foundation could be properly developed; however, the court will alow the defendantsto attempt to do so
at trial upon proper notice to the court and outside the presence of the jury.

d. The defendants may attack the plaintiff’s credibility as a witness on cross-
examindion of the plantiff by proper inquiry as to previous claims for crop losses due to trespassing
livestock. Rule 608(2) authorizes such inquiry in the court’s discretion. NEB. REV. STAT. § 608(2)
(Reissue 1995). The court exercises suchdiscretionso asto dlow such inquiry asto previous clams, but
to preclude inquiry asto previousinsurance clams. Such cross examination would be the only means

of addressing the topic. Specific instances of conduct may not be proved by extringc evidence. 1d.



Consequently, the withess Mahony would not be alowed to testify regarding the prior instance of dleged
dishonesty to attack the plaintiff’s credibility as awitness.

4, The plantiff’s motion for summary judgment on lighility is clear and undisputed except for
one matter, whether the plaintiff isthe real-party-in-interest. NEB. REV. STAT. § 25-301 (Reissue 1995).

5. The defendants rely upon deposition testimony of Mark Pribil, the plaintiff’ s son, that he
farmed the ground for his father on ashare basisin 1996. (E34) The plaintiff presented an efidavit that
the witness was mistaken in the deposition and did not |ease the ground on a share basisin 1996. (E36)

6. At one point, the Nebraska Supreme Court observed in dictum that the issue must be
specidly pleaded and cannot be raised by general denid. Neill v. McGinn, 175 Neb. 369, 377, 122
N.W.2d 65,  (1963). More recently, however, the Supreme Court stated that the defendantsdo not
waive the red-party-in-interest defect by a falure to raise the defect by answer. Rice v. Adams, 254
Neb. 215, 575 N.W.2d 399 (1998). The Supreme Court now considersthe plaintiff’ sstatus asthe redl-
party-in-interest as an agpect of sanding. 1d. Standing is a jurisdictional component of a party’s case
because only a party who has standing may invoke the court’s jurisdiction. 1d. The Supreme Court
accordingly reasoned that lack of standing to sueisajurisdictional defect that is not waived by the falure
to answer. 1d. Accord, Eli’s, Inc. v. Lemen, 256 Neb. 515, N.W.2d __ (1999).

7. It is not the province of this court on summary judgment to weigh the strength of the
defendants contention. The court viewsthe evidence in the light most favorable to the defendants as the
nonmoving parties. Consequently, the court must determine that an issue of fact exigts to whether the
plantiff owned the entire crop or only alandlord’ s share under alease with the plaintiff’s son.

8. However, ineither event, the plaintiff isa redl-party-in-interest. Obvioudly, if the plaintiff’s
positioniscorrect, heisentitied to all damagesasthe sole owner of the crops. But even if the defendants
are correct, the plantiff is the rea-party-in-interest as to the landlord’s share. Under a crop share
arrangement, he would be the owner of a percentage of the crop as a tenant in common. Consequently,
he would be entitled to sue for hisshare of any loss. Whilethe plaintiff’ sson would be apermissble party,
he would not be amandatory party. The plaintiff’sdamageswould be limited to the plaintiff’ sshare of the
ownership of the crop.

0. Theplantiff istherefore entitled to summary judgment on the issue of lidhility, and the extent



of the ownership interest as partid or totd is an eement of the plaintiff’s clam on the matter of damages.
ORDER: IT ISTHEREFORE ORDERED that:

1. The mation in limine of the defendants Koinzan is granted to the extent that:

a If TomChambersis called to testify as awitness, the respective partieswill refer
to the witness as a representative of the defendants Koinzan and shdl not refer to the witness Chambers
in histrue lega capacity asthe owner of Crocker Claim Service a Norfolk, Nebraska;

b. The parties shdl not mentionor infer or try to put before the jury the fact that Tom
Chambers was employed by the defendants Koinzan' s insurance company to investigate the loss; and,

C. Each of the respective atorneys shdl indruct hisor her respective dient or clients,
and any witnesses cdled by such attorney, not to mention the fact that the defendants Koinzan may bein
some way indemnified by insurance.

2. Except to the extent granted above, the mation in limine of the defendants Koinzan is
denied.

3. The plantiff’s motion in limine is granted to the extent that the defendants, and their
respective counsel and witnesses, are prohibited frommeaking any direct or indirect referenceor references
during vair dire, opening statement, presentationof evidence, or dosng argument concerning the plaintiff’'s
aleged reputation for dishonesty or untruthfulness in insurance transactions, except:

a Upon notice to the court outside the presence of the jury, the defendants may
adduce further testimony of Michagl J. Mahony before the court in the absence of the jury to attempt to
show proper foundation for the witness's opinion concerning the plaintiff’s character for truthfulness or
untruthfulness, and,

b. The defendants may attack the plaintiff’s credibility as a witness on cross-
examination of the plaintiff by proper inquiry asto previous damsfor crop losses made by the plaintiff due
to trespassing livestock, but shal not mention or cal upon the plaintiff to mention any insurancerdaingto
such previous clam or cdlams.

4, Except to the extent of the relief granted above, the plaintiff’smotion in limine is denied.

5. The plaintiff’s motion for summary judgment againg the defendants Koinzan, Shaw, and
Held finding and adjudging each of them lidble to the plantiff in damages for permitting the catle of



defendants Koinzan to run at large in the plantiff’s corn and soybean fields is granted. The issue of the
extent of the plaintiff’ sownership of the crop as partid or total shdl be submitted on the matter of damages
if the evidence adduced &t trid requires the submission of such issueto thejury.
6. Thefind pretrial conferenceisrescheduled for Thursday, May 11, 2000, at 1: 30 p.m.,
inthe Didtrict Judges chambers, Holt County Courthouse, O’ Nelll, Nebraska. At thepretrial conference:
a The parties shdl prepare and submit the materids required by the previous
progression order.
b. Thelig of issues shdl be in the form of the dementsof eachdaim or defense, and
under each element, the disputed or undisputed facts dleged to show such dement.
Signed in chambers a Ainsworth, Nebraska, on April 17, 2000.
DEEMED ENTERED upon the date of filing by the court clerk.

|£ChECk6d, the Court Clerk shall: BY THE COURT:
= Mail a copy of this order to al counsel of record and to any pro se ’
parties.
Done on ,20_ by .
Q Enter judgment on the judgment record.
Done on ,20 by .
Q Mail postcard/notice required by § 25-1301.01 within 3 days.
Done on ,20 by .

Note the decision on the trid docket as: [date of filing] Signed “Order
on Motions” entered; pretrid conference rescheduled for [date and time William B. Casd
from body of order]. L.

Done on .20 by . Didrict dege
Mailed to:




