IN THE DISTRICT COURT OF BROWN COUNTY, NEBRASKA
THE STATE OF NEBRASKA, Case No. CR00-4

Plaintiff,

ORDER DISMISSING APPEAL

VS

JUSTIN L. HUGGINS,

Defendant.

DATE OF HEARING: No hearing held.
DATE OF RENDITION: October 25, 2000.
DATE OF ENTRY: Date of filing by court clerk (8§ 25-1301(3)).
APPEARANCES:

For plantiff: None.

For defendant: None.
SUBJECT OF ORDER: Summary review pursuant to 8 29-824 et seq. of county court

order suppressing evidence (county court case no. CR00-67).

FINDINGS: The court finds and concludes that:

1 The defendant’s motion to suppress attacked probable cause for the initid stop of the
defendant’ svehicle. The county court granted themotion by awritten order. Theplaintiff appesals pursuant
to NEB. REV. STAT. § 29-824 (Cum. Supp. 1998).

2. In this case, the county court entered the suppression order on August 30, 2000. The
gtate’ s notice of intent to seek review was filed with the county court on September 7, 2000. By motion
filed the same date, the State requested the county court to fix a time for seeking of review. By order
rendered on September 7, 2000, and entered on September 8, 2000, the county court fixed the time for
filing as “on or before September 29, 2000.” T8. The gpplicationwasfiled withthis court on September
25, 2000.

3. The court considerstheissue of subject matter jurisdiction, concerning the requirement that
the state deposit a docket fee on apped. The records of this court show that no docket fee was ever
deposited with the county court clerk-magistrate. Those records also show that a docket fee was



deposited with the clerk of this court on September 25, 2000, which is less than 30 days after the entry
of the order from which the state appedls.

4, This court recently considered a amilar issue in State v. McConnell, Digtrict Court of
Brown County, Case No. CR00-3, decided October 17, 2000. The same anadys's controls the outcome
of this case.

5. Subject matter jurisdiction isthe power of a tribund to hear and determine a case of the
genera classor category to which the proceedings in question belong and to ded withthe genera subject
meatter involved. Muir v. Nebraska Dep’t of Motor Vehicles, 260 Neb. 450, N.w.2d
(2000). Parties cannot confer subject matter jurisdiction upon ajudicid tribuna by ether acquiescence
or consent, nor may subject matter jurisdictionbe created by waiver, estoppel, consent, or conduct of the
parties. Hagelsteinv. Swift-Eckrich, 257 Neb. 312, 597 N.W.2d 394 (1999). Beforereachingthe
legd issues presented for review, it isthe duty of an appellate court to determine whether it hasjurisdiction
over the matter before it. 1d. Notwithstanding whether the parties raise the issue of jurisdiction, an
gppellate court has a duty to raise and determine the issue of jurisdiction sua sponte. Id.

6. When the Legidaure fixes the time for taking an appedl, the courts have no power to
extend the time directly or indirectly. Inre Interest of Noelle F. & Sarah F., 249 Neb. 628, 544
N.W.2d 509 (1996); Friedman v. State, 183 Neb. 9, 157 N.W.2d 855 (1968).

7. NEB. REV. STAT. § 25-2729 (Neb. Laws 2000, L.B. 921, § 26) generdly requiresthe
gppeding party to deposit a docket fee asajurisdictional prerequisite.

8. Except for certain appedls expresdy excluded by § 25-2728(2), 88 25-2729t0 25-2738
appear to be datutes of general application to appeds from the county court to the digtrict court. The
present appedl is hot among those expresdy excluded fromthe gpplication of those sections. NEB. REV.
STAT. § 25-2728(2) (Neb. Laws 2000, L.B. 921, § 25).

0. Consequently, the court concludes that the jurisdictiona requirement of 8 25-2729(1)(b)
requiring the gppelant, “within thirty days after the entry of the judgment or find order complained of,” to
“[d]eposit withthe clerk of the county court adocket feeinthe amount of thefiling fee indigtrict court”
applies. NEB. REV. STAT. § 25-2729 (Neb. Laws 2000, L.B. 921, § 26) (emphasis supplied). The
docket fee was never deposited with the proper officer.



10. In other words, dthough the plantiff imely paid a docket fee, it mistakenly paid the fee
directly to the digtrict court clerk, rather than depositing the fee with the county court clerk-magidtrate as
the statute expresdy requires. Although it seems to be a harsh result, prior decisions of the Nebraska
Supreme Court show that the conclusion is required by the provisions of the Nebraska congtitution.

11.  Thedatutes regulating appeds from the county court to the district court aremodeled on
those statutes controlling appedl s fromthe didtrict court to the Court of Appeals and Supreme Court. See
NEB. REV. STAT. § 25-1912 (2000 Neb. Laws, L.B. 921, § 15). Indeed, inRorick Partnership v.
Haug, 228 Neb. 364, 367, 422 N.W.2d 365, _ (1988) (predating establishment of Nebraska Court
of Appeals), the Nebraska Supreme Court expressly recognized that “[a] digtrict court’ s acquisition of
gppdlate jurisdiction of an gpped from a county court is much like the jurisdiction of the Supreme Court
concerning acivil gpped from the didtrict court.”

12. Uponappea fromacounty courtin acrimina case, adistrict court acts as anintermediate
appdlate court, rather than as a trid court. State v. Hopkins, 7 Neb. App. 895, 587 N.W.2d 408
(1998).

13.  Thiscourt finds no higher gppellate decison considering the Stuation in which the docket
fee was paid directly to the district court clerk in an appeal from county court. However, the analogous
Stuation on appeal from the didrict court to the Supreme Court was considered in Barney v. Platte
Valley Pub. Power & Irrig. Dist., 144 Neb. 230, 13 N.W.2d 120 (1944). The Supreme Court
dismissed the apped for lack of jurisdiction where the fee was pad directly to the clerk of the Supreme
Court rather than deposited with the clerk of the didtrict court. The logic and rationde of that decison
control the present case and require the outcome.

14. NEB. CONST. art. V, 8 2 dtates that the Supreme Court “shal have . . . such appdlate
jurisdiction as may be provided by law.” Appellate jurisdiction can be conferred only in the manner
provided by law. Barney v. Platte Valley Pub. Power & Irrig. Dist., supra at 234, 13N.W.2d
a___ (atingLarsonv.Wegner, 120 Neb. 449, 233 N.W. 253 (1930)). Smilaly, NEB. CONST. art.
V, 8§ 9 gtates that the ditrict courts“ shdl have both chancery and commonlaw jurisdiction, and suchother
jurisdictionasthe Legidaturemay provide. . . .” NEB. REV. STAT. § 24-302 (Reissue 1995) dtates that
the district courts “shal have and exercise . . . gppellate jurisdiction in dl matters, both civil and crimind,



except where otherwise provided.” An gpped from the county court is not within the chancery (equity)
or common law jurisdiction directly conferred by the congtitution. Thus, a digtrict court has appellate
jurisdiction only as “the Legidature may provide.” The Legidature has provided for suchjurisdictionin 8
24-302.

15.  Thedecigonin Barney aso teaches that:

The gppellate jurisdiction of a court is contingent upon timely compliance with
conditutional or statutory methods of gppedl. Failure to comply with the required
conditions terminates the potentia power of an agppellate court to acquire thereafter any
juridiction to review the judgment below. An apped is not perfected until the jurisdic-
tional steps required by statute or condtitutiond provisionhave beentaken within the time
fixed by the applicable provisons. Appellate jurisdiction of a case cannot be conferred
upon a court by any action of the parties. The want of such jurisdiction may be taken
advantage of at any Sage of the proceedings. An appdllate court cannot passon the merits
of a case fdling within its gppellate jurisdiction unless its jurisdiction in invoked in the
manner prescribed by Condtitution or statute.

Barney v. Platte Valley Pub. Power & Irrig. Dist., supra at 235, 13N.W.2dat .

16.  InBarney, the Supreme Court determined thet in § 25-1912 the Legidature “intended
that thefiling of the notice of apped and the depositing of the docket fee ‘in the office of the clerk of the
digtrict court’ should be both mandatory and jurisdictiond.” 1d. at 236, 13N.W.2dat . NEB. REV.
STAT. § 25-2729(2) declaresthat “[s]atisfaction of the requirements of subsection (1) of this sectionghdl
perfect the appeal and give the digtrict court jurisdiction of the matter appealed.” These words clearly
demondtrate the Legidature's intent to make compliance with the requirements both mandatory and
juridictiond. These requirements, Smilar to their counterparts in § 25-1912, mandate the filing of the
notice of apped and the deposit of docket feewiththetrid court from which the gpped istaken; here, in
an apped fromthe county court, “with the clerk of the county court.” Therationdein Barney compels
this court to hold that noncompliance withthese requirementsterminatesthe power of this court, acting as
an intermediate gppellate court, to review the judgment below.

17. Because this court lacks subject matter jurisdictionfor the above reasons, the gpped must
be dismissed. Pursuant to NEB. REV. STAT. § 25-2736 (Reissue 1995), the clerk of the district court is
required to certify the order without cost to the county court. Section 25-2736 also requires that the



proceedings inthe county court “shdl continue asif no appeal had been taken.” NEB. REV. STAT. § 25-

2736 (Reissue 1995).

ORDER: IT ISTHEREFORE ORDERED AND ADJUDGED that:

1. The gpped isdismissad.

2. The clerk of this court shall certify this order to the county court without cost.

Signed in chambers at Ainsworth, Nebraska, on October 25, 2000.

DEEMED ENTERED upon filing by court clerk.

If checked, the Court Clerk shall:
- Mal a copy of this order to al counsel of record and to any pro se

parties.
Done on ,20_ by .
- Deliver certified copy of order to county court without cost.
Done on ,20 by .

Mail postcard/notice required by § 25-1301.01 within 3 days stating
“Appeal dismissed”.

Done on ,20 by .
- Note the decision on the trid docket as. Signed “Order Dismissing
Appeal” entered.
Done on ,20 by .
Mailed to:

BY THE COURT:

William B. Casd
Didrict Judge



