IN THE DISTRICT COURT OF BROWN COUNTY, NEBRASKA
KENNETH R. TURPIN, JR., Case No. CI00-34

Paintiff-Appdlart,

Vs JUDGMENT ON APPEAL

NEBRASKA DEPARTMENT OF MOTOR

VEHICLES,
Defendant-Appellee.
DATE OF HEARING: December 20, 2000.
DATE OF RENDITION: December 28, 2000.
DATE OF ENTRY: Date of filing by court clerk per 8§ 25-1301(3).
APPEARANCES:
For plaintiff-gppe lant: Rodney J. PAmer, of PAmer & Kozisek, P.C., without plaintiff.
For defendant-appellee: David M. Streich, Brown County Attorney, on behalf of the
Nebraska Attorney Generd.
SUBJECT OF ORDER: Appeal de novo upon agency record pursuant to NEB. REV.
STAT. 8§ 60-6,208 and Administrative Procedure Act.
FINDINGS: The court finds and concludes that:

1 On appeal under the Adminigtrative ProcedureAct, this court reviewsthe decisionde novo
on the agency record. Stoneman v. United Neb. Bank, 254 Neb. 477, 577 N.W.2d 271 (1998);
Langvardt v. Horton, 254 Neb. 878, 581 N.W.2d 60 (1998); Wolgamott v. Abramson, 253 Neb.
350,570N.W.2d 818 (1997). Inreviewing find adminigtrative ordersunder the Administrative Procedure
Act, the digtrict court functions not asa trid court but as an intermediate court of gppeals. Wolgamott
v. Abramson, supra; Booker v. Nebraska State Patrol, 239 Neb. 687, 477 N.W.2d 805 (1991).

2. After careful review of the record and the pleadings onfile, the court previoudy concluded
that the record was incomplete. On November 22, 2000, the court entered an order directing the
department to include the items omitted fromthe initid filing. The court alowed until December 13, 2000,
for that filing. No supplemental transcript was filed. It now becomes necessary to consider the proper
disposition of this proceeding.



3. NEB. REV. STAT. § 84-915.01(2) (Reissue 1999) specifies that:
The agency record shdl consis only of:
(8 Notices of al proceedings,

(b) Any pleadings, motions, requests, preiminary or intermediate rulings and
orders, and Smilar correspondenceto or fromthe agency pertaining to the contested case;

(c) Therecord of the hearing before the agency, induding al exhibitsand evidence
introduced during such hearing, a Satement of matters officdly noticed by the agency
during the proceeding, and dl proffers of proof and objections and rulings thereon; and

(d) Thefina order.
4, NEB. REV. STAT. § 84-917(4) (Reissue 1999) requires that:

Within thirty days after service of the petition or within such further time as the
court for good cause shown may alow, the agency shdl prepare and tranamit to the court
a certified copy of the officdd record of the proceedings had before the agency. Such
offica record shdl indude: (a) Notice of dl proceedings; (b) any pleadings, motions,
requests, preliminary or intermediate ruling and orders, and similar correspondenceto or
fromthe agency pertaining to the contested case; (c) the transcribed record of the hearing
before the agency, induding al exhibits and evidence introduced during such hearing, a
satement of mattersofficdly noticed by the agency during the proceeding, and dl proffers
of proof and objections and rulings thereon; and (d) the final order appeded from.

5. Section84-915.01(2) definesthe agencyrecord.” Section84-917(4) requirestheagency
to prepare and tranamit to the reviewing didrict court the “officid record” and specificaly defines the
contents of the record to be submitted. The two definitions are entirely consistent and virtudly identical.

6. Asthe court previoudy noted inordering a supplemental transcript, the petition for review
in this court aleges correspondence between plaintiff’ s counsel and the department dated June 5, 2000.
The answer filed on behdf of the department admitsthat alegation. However, that correspondence does
not appear anywhere in the record of the agency filed withthis court. It clearly fallswithin the scope of 8
84-915.01(2)(b) and § 84-917(4). Moreover, except for certain exhibits received in evidence at the
hearing and which appear in the bill of exceptions (8 84-915.01(2)(c)), thereis nothing in the transcript
prior to the date of the hearing. The content of the bill of exceptions makes that extremely unlikely.
Consequently, the court previoudy concluded that the record was incomplete. As noted above, no
supplementa transcript was filed as directed by this court.



7. This court has used thewords* transcript” and “hill of exceptions’ inthe manner customary
in Nebraska gppellate practice. The statutes (88 84-915.01(2) and 84-917(4)) clearly contemplate a
“record” encompassing both the traditiona transcript and hill of exceptions. Moreover, those statutes
mandate the inclusion of specific materid.

8. This court iskeenly aware that the statutory scope of review requiresthe court to consider
thematter de novo onthe record of the agency. Wol gamott v. Abramson, 253 Neb. 350,570N.W.2d
818 (1997). Inthat case, the Supreme Court held that in reviewing a find decision of an adminidrative
agency inacontested case pursuant to the adminigrative procedure act, acourt may not take judicid notice
of an adjudicative fact which was not presented to the agency, because the taking of such evidence would
impermissibily expand the court’s Satutory scope of review. 1d. However, in this instance this court
concludes that the cited rule does not prevent consideration of the defendant’ s answer.

0. InChapmanv. Department of Motor Vehicles, 8 Neb. App. 386, 594 N.W.2d 655
(1999), the Court of Appedls observed that § 84-917 does not require the department to filearesponsve
pleading. Rather, the agency is required to prepare and tranamit to the court a certified copy of the officid
record before the agency. 1d. Thus, the department was not required to file any answer. Buit this court
finds no case dating that, if the department does file an answer, the court mugt disregard it.  Although it
arose in the context of an error proceeding and not under the Adminigrative Procedure Act, the Court of
Appedls, in Cox v. Douglas Cty. Civ. Serv. Comm., 6 Neb. App. 748, 577 N.W.2d 758 (1998),
stated that an answer or other pleading by a defendant in error can have no function other than to advise
the court of events that have occurred after the order appealed from. In the present case, the answer
serves to advise the court of the defendant’ s failure to prepare and transmit the entire record required by
the satute. That failure occurred after the fina order of which the plaintiff complains.

10.  This court finds very little gppellate guidance concerning the Situation of an incomplete
record. Thecaseof Maurer v. Weaver, 213 Neb. 157, 328 N.W.2d 747 (1982), providessome initid
help. This court notes that Maur er was decided prior to the 1988 amendment to § 84-917(4) enlarging
and specificdly defining the record to be transmitted, and prior to the 1994 adoption of § 84-915.01
specificaly defining the officid record. The Maurer court fird concluded that theinitid faluretofilea

complete record was not jurisdictional. This court concludes that principle of law remains effective. The



hadinginMaur er that the fallureto file the transcript within the initid statutory period does not, in and of
itsdf, entitle the party seeking review to have the agency’ s order st aside smilarly remains effective. The
Supreme Court implicitly approved the district court order requiring the agency to submit a supplementa
transcript. However, once the origina and supplemental transcripts were before the district court, it
declined to consider them because they had not been marked as exhibits and offered in evidence. The
Supreme Court reversed and remanded to the digtrict court to consider the supplementd transcript. Thus,
Maur er teachesthat the district court may properly order the agency to supplement anincompleterecord.
However, that case does not address what should be done when the agency failsto do so.

11. InJamesv.Harvey, 246 Neb. 329,518 N.W.2d 150 (1994), the agency faled to timdy
file the record within the initial 30-day statutory period but requested and obtained from the digtrict court
a subgtantia extension of time to file the record. It again failed to meet the extended deadline. The
gopdlant moved to strike the agency answer and to enter default judgment. Only after thefiling of that
motion did the agency file the record. The didtrict court reversed the agency decision as a sanction for
faling to timdy file the transcript. The Supreme Court affirmed, noting that in an APA action, it isthe
agency’ s respongbility to provide the transcript in a timdy fashion. The Supreme Court stated that the
falureto do so subjectsthe agency to the disciplinary powers of the court. The Supreme Court found that
the digtrict court did not abuse its discretion in reversing the agency’ s order.

12.  Casesfromotherjurisdictionsvarywiddy. See73A C.J.S.PublicAdministrativeLaw
and Procedure 8§ 197-98 (1983). Under some statutes, the reviewing court hasthe lega authority and
power to order supplementation of the record where anything materid to any party is omitted from the
record or where supplementationis necessary for effective judicid review. 1d. At theother extreme, some
courts hold that a petitioner has the lega means to compel the agency to certify a complete record if not
satisfied with the record certified, and it is not for the court on appeal to order a more complete record.
Inthosejurisdictions, the record properly brought before the court is conclusively presumed to be correct
and the appellate court is bound by the record as certified. Id.

13.  Thedecisonsin Maurer and James suggest that Nebraska law is closer to the former
thanthe latter, and that even under the latter standard, in Nebraska the lega means to compel the agency

to certify a complete record inheresin the review proceeding.



14. Moreover, the specific certification of the record in this case explicitly demondrates that
the agency submitted only a partial record. The agency records custodian merely certifies that “I have
compared the attached record with documents on file in the office of the Legd Division, and such record
isatrue and correct copy of the origind of such documentswhich are a part of the record and file”
T2 (emphass supplied). The agency failed to certify that the document transmitted to this court is “a
certified copy of the officia record of the proceedings had before the agency” asrequired by § 84-917(4).
This court’s review cannot be confined to whatever partia record the agency chooses to submit. The
statute precludes the appdlant from enlarging the agency record. The same statute necessarily prevents
the agency fromdiminishing that record. Even if Nebraskalaw conclusvely presumes the certified record
to be correct and binds the court to the certified record, the agency in this case failed to properly certify
the complete record. This court cannot be bound to an improperly, i.e., uncertified, record.

15.  Thepstitionfor review statesno daimthat the record isincomplete. Of course, thepetition
isfiled prior to the certificationand transmissonof the record. Thiscourt could scarcely expect the petition
to dlege something not yet in existence,

16.  The item omitted from the record, as demonstrated by the pleadings, is the plaintiff’s
express request for ahearing “in the county in which the arrest occurred” made prior to the setting of any
hearing by the department. NEB. REV. STAT. 8 60-6,205(6)(a) (Reissue 1998). The plaintiff raised the
issue again at the hearing, and upon an adverse ruling, declined to further participate in the hearing. The
omitted item is criticdl to the andyss of waiver of venue discussed by the Supreme Court in Muir v.
Nebraska Dept. of Motor Vehicles, 260 Neb. 450, N.W.2d __ (2000), and further considered
by this court in Newcomer v. Nebraska Dept. of Motor Vehicles, Digtrict Court of Brown County,
Nebraska, Case No. CI100-10, September 29, 2000. Had acomplete record been properly certified, the
andyss below demondtrates a high likelihood that the agency decison would have been reversed and
remanded for a new hearing.

17. InMuir v. Nebraska Dept.of Motor Vehicles, supr a, theNebraska Supreme Court
expresdy considered the effect of § 60-6,205(6)(a). The Supreme Court held that 8 60-6,205(6)(a) isa
venue statute. The Supreme Court read 8§ 60-6,205(6)(a) in pari materia with § 84-913.03 (authorizing
hearings by telephone, television, or other eectronic means) and § 84-914(1) (providing for “rules of



evidence’ hearings). The Court did not discuss the location of a telephonic hearing. Because 8 60-
6,205(6)(a) is a venue Satute, a dam that the hearing was not hdd in the proper county is waived by
falureto maketimely objection. Id. Further, participation in the hearing without objecting to the location
congtitutes awaiver of the objection. 1d. The Supreme Court determined thet the plaintiff’ s generdized
objection to the hearing “being held over the telephone” falled to raise a question regarding the correct
venue under 8§ 60-6,205(6)(a). Id. at 456-57,  N.W.2da . It seemsinherent in the Court’s
andysisthat the venue of atelephone hearing is the location of the hearing officer, as the Court noted the
definition of venue as “the place of trial of an action — the site where the power to adjudicate is to be
exercised.” Id. at 455, N.WwW.2dat .

18.  The“inthe county” requirement of 8 60-6,205(6)(a) has never been held to condtitute a
jurisdictiond requirement. Asameatter of venue, it isnot jurisdictiond. Jurisdiction is the inherent power
or authority to decide a case; venue is the place of trid of an action — the ste where the power to
adjudicate is to be exercised. In re Interest of Adams, 230 Neb. 109, 430 N.W.2d 295 (1988).
Unlike jurisdiction, venue is a persond privilege which, if not raised by aparty, iswaived unless prohibited
by law. 1d. Thisisprecisdy the andyss used by the Supreme Court in Muir v. Nebraska Dept. of
Motor Vehicles, supra. Section 60-6,205 does not prohibit hearings not “in the county.” Indeed, it
expressly permitsout-of-county hearingswhereagreedto by the parties. Thus, the director’ sfailureto hold
ahearing “in the county” without the plaintiff’s agreement does not deprive the director of subject matter
jurisdiction, but congtitutes reversible error.

19.  Thiscourt's decision in Newcomer describes at some length the policy condderations
underlying the statutory requirement and the reasons that none of the regulations of the department affect
the andyds. The court will not restate that lengthy andyds here. Sufficeit to say, the same considerations
would gpply.

20.  Had the agency properly certified the entire record, the probable result of this court's
review, based on Muir and Newcomer, would have been areversad and remand for an “in the county”
hearing. But, as the Supreme Court observed in James v. Harvey, supra, it is the duty of courts to
prevent dilatory proceedings in the adminigration of jugtice. That decision aso recognized the inherent

power of a court to dismiss an action for disobedience of a court order. In this case, asin James,



dismissd would pendize the party seeking review of the order. Merereversal of the order and remand for
anew hearing would place the agency in the same position it likely would have been had it properly filed
acertified record to begin with or had it taken advantage of the opportunity to file asupplementa record.
The only sanctionaufficdent to send a message to the department concerning itsdilatory practiceisreversal
of the order with ingtructions to reingtate the plaintiff’s operator’ s license.

JUDGMENT: IT ISTHEREFORE ORDERED AND ADJUDGED that:

1. The Order of Revocationentered againg the plantiff on August 10, 2000, isreversed and
the proceeding remanded to the director with ingtructions to reingtate the plaintiff’ s operator’ s license.

2. Costs on appeal in the amount of $118.47 are taxed to the defendant, and judgment is
entered in favor of the plaintiff and againg the defendant for such cogts. The judgment shall bear interest
at the rate of 7.052% per annum from date of judgment until paid.

3. Any request for attorney fees, express or implied, is denied.

Signed in chambers at Ainsworth, Nebraska, on December 28, 2000.
DEEMED ENTERED upon filing by court clerk.

h: checked, the Court Clerk shall: BY THE COURT:
- Mail a copy of this order to al counsel of record and to any pro se
parties.
Done on ,20_ by .
- Enter judgment for costs with interest on the judgment record.
Done on ,20 by .

- Mail postcard/notice required by § 25-1301.01 within 3 days (“Order of
Revocation reversed and remanded with directions to reinstate license
judgment against defendant for costs of $118.47 with interest at
7.052% per annum from date of judgment”).

Done on , 20 b . .
> Note the dedision on thﬁaly docket as [date of filing Signed  William B. Cassdl
“Judgment on Appea” entered. Didrict JJdge
Done on ,20 by .
Mailed to:



