IN THE DISTRICT COURT OF BROWN COUNTY, NEBRASKA
KEITH A. HALLOCK, Case No. CI00-52

Paintiff-Appdlart,

Vs JUDGMENT ON APPEAL

NEBRASKA DEPARTMENT OF MOTOR

VEHICLES,
Defendant-Appellee.

DATE OF HEARING: December 20, 2000.
DATE OF RENDITION: December 29, 2000.
DATE OF ENTRY: Date of filing by court clerk (8 25-1301(3)).
APPEARANCES:

For plaintiff-gppe lant: Rodney J. PAmer without plaintiff.

For defendant-appel lee: David M. Streich, Brown County Attorney, on behalf of Ne-

braska Attorney Generd.

SUBJECT OF JUDGMENT: Appeal de novo upon agency record pursuant to NEB. REV.
STAT. 8§ 60-6,208 and Administrative Procedure Act.

PROCEEDINGS: See journd entry filed December 21, 2000.
FINDINGS: The court finds and concludes that:
1 This court determines the action after de novo review upon the record of the agency.

2. The petition asserts that (1) the procedure used was contrary to law and was inexcess of
the statutory authority or jurisdiction of the agency, (2) the director’ sdecisonwasarbitrary and capricious,
(2) the director failed to hold the hearing in the county of the arrest, (3) the hearing officer failed to find (a)
that the arresting officer was not properly certified, (b) that the arresting officer lacked probable cause to
dop plaintiff, (c) that plaintiff was violating no law and wasin a pasture a the time of the stop and arrest,
and (d) that the arresting officer did not have objective reasons for the arrest because he did not know the
results of fidd sobriety tests, and (4) the hearing officer erred inassuming the arresting officer took the firgt

avallable dass.



3. Other than the issue of venue, neither the plaintiff’s brief nor the plaintiff’s ora argument
asserts any specific daim how the procedure used was contrary to law, in excess of statutory authority, or
beyond the agency’ sjurisdiction. Having reviewed the record, this court finds no support for this genera
contention.

4, Although the plantiff raised the issue of venue at the hearing, after the objection was
overruled the plantiff disclamed any request for continuance and elected to participate in the hearing.
Under this court’ sprior rulingsingmilar circumstances, the plaintiff is deemed to have agreed to the venue.
InMuir v.NebraskaDept.of Motor Vehicles, 260Neb. 450, N.W.2d __ (2000), the Supreme
Court found that a genera objection to a*telephone’ hearing did not raise the venue objection, and found
that it was thereby waived. The Supreme Court did not reachthe issue of waiver by further participation
in the hearing. This court sees no judtification for alowing the plaintiff to raisethe venue objection, but to
dedline to request a continuance and proceed to participate in the hearing, thereby gambling onafavorable
result, without being considered as having agreed tothe venue. SeeState v. Bjorklund, 258 Neb. 432,
604 N.W.2d 169 (2000); State v. Fahlk, 246 Neb. 834, 524 N.W.2d 39 (1994). This court adheres
to prior decisonsin this didrict on the agreement to venue resulting from participation on the merits.

5. The plantiff’ sdam that the director’ sdecisonwas arbitrary and capricious is superseded
by this court’s standard of review. This court reviews the decision de novo on therecord. That standard
incorporates a more thorough review than that contemplated by the plaintiff's assgnment of error.
However, wherethe evidenceisin conflict, the district court, in goplying ade novo standard of review, can
consider and may give weght to the fact that the agency hearing examiner observed the witnesses and
accepted one versonof the factsrather thananother. Law Offices of Ronald J. Palagi v.Dolan, 251
Neb. 457, 558 N.W.2d 303 (1997).

6. Some of the plantiff’s issues address the weight and credibility of the evidence. Inthis
ingtance, this court considers and gives weight to the fact that the agency hearing examiner observed the
witnesses and accepted one version of the facts rather than another.

7. In an adminigtrative license revocation proceeding, the burden is upon a driver to prove

that one or more of the recitations in an asserting officer’s sworn statement were fse. McPherrin v.



Conrad, 248 Neb. 561, 537 N.W.2d 498 (1995); Bender v. Department of Motor Vehicles, 8
Neb. App. 290, 593 N.W.2d 27 (1999).

8. The plaintiff damsthe hearing officer failed to find that the arresting officer was not certified
and erred in assuming the officer took the first available class.

a Thesedamsfocus onthe meaning of NEB. REV. STAT. 8 81-1414 (Cum. Supp.
2000). At the time of the appointment of the officer in question, a previous verson of the gatute was
effective. NEB. REV. STAT. § 81-1414 (Reissue 1999). Before the incidents giving rise to the present
case, the new version became effective on July 13, 2000. This court concludes the amendments do not
change the andysis.

b. This court has some doubt that the plaintiff has standing to assert a clam of
noncompliance with the statute, but for sake of andyss assumes that the plaintiff may do so.

C. The statute alows conditiona appointment upon two requirements.  First, the
person may receive conditiond gppointment “if he or she immediately applies for admisson. . ..” The
evidenceisundisputed that the officer commenced his appointment on December 27, 1999. Inresponse
to counsdl’ squestionwhen he gpplied for certification, the officer tedtified that *[a] pproximately oneto two
weeks after [he] arrived here [hig] packets were sent in” E1, at 16:14-17. The evidence does not
correlate the date he “ arrived here” withthe date of gppointment. Astheplaintiff bearsthe burden of proof,
he faled to prove when the gpplication for admission was made in relation to the date of appointment.
Evenif we assumed that the date of appointment coincided withthe date of arrivd, the court considersthe
application within one to two weeks as substantial compliance with the statute.

d. Second, the statuteauthori zesconditiona gopoi ntment wherethe appointee“ arals
inthe next available basic training class.” The officer testified that he was assigned to a class in October,
that he did not have any choice as to which class he would go to, and that he did not know how many
schoals the training center put on per year or whether the center has on-going dasses. The plaintiff
adduced no evidencethat therewas any class prior to the October classinwhichthe arresting officer could
have enrolled. The problemisnot that the hearing officer assumed that the arresting officer enrolled in the
firg avalabdle class; rather, the plantiff falled to prove that the arresting officer did not enrall in the first
avalabledass. The plantiff failed to sustain his burden of proof.



0. The plantiff damsthat he was violating no law and that the stop occurred “in a pasture’.

a The evidence demondrates without any real dispute that the eventstook place on
the grounds of the Brown County Agricultura Society during the Brown County Fair.

b. NEB. REV. STAT. 8§ 60-6,108(1) (Reissue 1998) generdly limits application of
the Nebraska Rules of the Road to highways, but expresdy states that “ sections 60-6,196, 60-6,197, and
60-6,212 to 60-6,218 shdl apply upon highways and anywhere throughout the State except private
property which is not open to public access.”

C. Thecourt wascurious asto the omissonfromthe exception of the statutesbetween
60-6,197 and 60-6,212. A review of the content showsthat the L egidature was merely making sure that
the specific offenses of the enumerated sections gpplied to most places off of highways, because those
specified offenses clearly “relat[€] to the operation of vehicles....” NEB. REV. STAT. § 60-6,108(1)
(Reissue 1998). The procedurd statutes, such as 8 60-6,205, are not “provisons of the Nebraska Rules
of the Rulerelating to operation of vehicles. ...” Id. (emphasis supplied). Specificaly, § 60-6,205
gpecifies procedures for speedy impoundment and revocation of an operator’s license in the event of
violation of 88 60-6,196 or 60-6,197, and do not relate to how a person is required to operate or not
operate amotor vehicle. Thedecison in Bassinger v. Agnew, 206 Neb. 1, 290 N.W.2d 793 (1980),
applied to rules of the road other than those specificaly enumerated in 8 60-6,108(1) (then codified as §
39-603). Consequently, the analysis of Bassinger does not apply in this case.

d. The plaintiff had the burden to show that the location of the events was “ private
property whichis not opento public access.” Although the evidence asto the status as * private property”
isdebatable, the evidencewhadlly failsto support any damthat it “was not opento public access.” Indeed,
the evidenceis overwheming to the contrary. The plaintiff’s dlaims regarding the location of the stop lack
any merit.

10.  The plantff daims that the arresting officer lacked probable cause for the stop. On
September 3, 2000, at gpproximately 12:45 p.m., the officer observed the plantiff, whomthe officer knew
persondly, inhis vehide withthe engine running, doorslocked, resting over the steering whed withhiseyes
closed. Theofficer and three other deputies beet on the vehiclefor savera minutesuntil the plaintiff roused



to open the door. The officer noted a very strong odor of an dcoholic beverage coming from the
defendant’s person.  The officer told the plaintiff to leave the vehicle and not drive that evening. The
plaintiff assured the officer he would not drive further that night, and went into the dance hdl. Twenty to
thirty minutes later, the plaintiff emerged from the dance hdl, “saggering to hisvehiclé’ and beganto drive
away. Rarey does an officer have more specific probable cause as to the particular offense of driving
under the influence as are present in thiscase. The plaintiff’s claim lacks any merit.

11.  The plaintiff also clams that the officer did not have objective reasons for the arrest
because he did not know the spedific results of fidd sobriety tests. The absence of testimony asto the
gpecific results of the tests must be weighed inthe determining the credibility of the witnesses, and the court
has considered that absence in favor of the plaintiff in the weighing process. But the evidence, upon this
court’s de novo review, fals to susain the plantiff’s burden to show that the arresting officer lacked
probable cause for the arrest.

12.  Thecourt finds, by the grester weight of the evidence, that:

a The officer had probable cause to believe that the plaintiff was operating or in the
actual physica control of amotor vehide inviolationof NEB. REV. STAT. § 60-6,196 (Cum. Supp. 2000);
and,

b. Theplaintiff was operating or inthe actua physical control of amotor vehide while
having an acohol concentration in violation of Neb. Rev. Stat. § 60-6,196 (Cum. Supp. 2000).

13.  Thedecison of the director should be affirmed.

JUDGMENT: IT 1S THEREFORE ORDERED AND ADJUDGED that:

1. The Order of Revocation rendered on October 6, 2000, is affirmed.

2. The suspension of such revocation on appeal under NEB. REV. STAT. § 60-6,208
(Reissue 1998) is dissolved, and the full period of revocationshdl run fromthe date this judgment becomes
find.

3. Costs on gpped are taxed to the plaintiff.

4, Any request for attorneys fees, express or implied, is denied.

Signed in chambers at Ainsworth, Nebraska, on December 29, 2000.
DEEMED ENTERED upon the date of filing by the court clerk.



If checked, the Court Clerk shall:

Mail a copy of this order to all counsel of record and to any pro se
paties, including both the Brown County Attorney and the
Attorney General for defendant.

Done on ,20 by .
Enter judgment on the judgment record.

Done on ,20 by .

Mail postcard/notice required by § 25-1301.01 within 3 days, stating
“Order of revocation affirmed; stay dissolved; costs taxed to
plaintff.”

Doneon__ ,20 by .

Note the decision on the trial docket as: [date of filing] Signed
“Judgment on Appeal” entered.

Done on ,20 by .

Mailed to:

BY THE COURT:

William B. Casd
Didrict Judge



