IN THE DISTRICT COURT OF HOLT COUNTY, NEBRASKA

JOHN M. BURK, BARBARA A. BURK Case No. ClI00-58

KING and ROBERT L. KING,
Hantiffs,

VS

MARILYN M. DEMARAY, GARY
BARTAK, MARY BARTAK, LOUIS
EUGENE DEMARAY, ERICSON STATE
BANK, and all persons having or claiming
someright, titleor interest in or lien upon
the following described property, to-wit:
The Southwest Quarter of Section 34,
Township 25 North, Range 9 West of the
6th P.M ., Holt County, Nebraska,

Defendants.

DATE OF HEARING:
DATE OF RENDITION:
DATE OF ENTRY:
TYPE OF HEARING:

APPEARANCES:

For plantiffs

For defendants:
Marilyn Demaray:
Bartaks.
L.E. Demaray:
Ericson State Bank:
Unknown daments;

SUBJECT OF ORDER:
PROCEEDINGS:
FINDINGS:

INTERLOCUTORY
ORDER ON MOTION FOR
SUMMARY JUDGMENT

February 5, 2001.
February 12, 2001.
Date of filing by court clerk (§ 25-1301(3)).

Open court.

James G. Egley without plaintiffs.

No appearance.
James D. Gotschall with defendants.
No appearance.
No appearance.
No appearance.

Motion of defendants Bartak for summary judgment.
Seejourna entry made on proceedings.
The court finds and concludes that:



1 The plantiffs petition seeks to quiet title to a 4/9ths interest in certain Holt County red
estate, assarting that deeds from the plantiffs to Marilyn Demaray were forged. The defendants Bartak
(unlessotherwiserequired by the context, the court will refer to the Bartaks asthe defendants), the present
owners of record, seek a summary judgment in their favor. They assert that they are entitled to judgment
as a matter of law under three dternative theories. Firdt, they assert that the Marketable Title Act
edtablishes ther defense as a matter of lav. NEB. REV. STAT. § 76-288 et seq. (Reissue 1996).
Second, they assert the effect of § 76-258 cures any defect inthe execution of the deedsinquestion. NEB.
REV. STAT. § 76-258 (Reissue 1996). Findly, they daim entitlement to summary judgment under the
doctrine of adverse possession.

2. InMorrison Enters.v. Aetha Cas. & Surety Co.,260Neb.634, N.W.2d
(2000), the Nebraska Supreme Court restated the familiar principles applicable to motions for summary
judgment:

A. Summary judgment is proper when the pleadings, depostions, admissons,
dipulations, and affidavits in the record disclose that there is no genuine issue as to any materid fact or as
to the ultimate inferences that may be drawn from those facts and that the moving party is entitled to
judgment as amaiter of law.

B. In congdering a summary judgment mation, the court viewsthe evidenceinalight
mog favorable to the nonmoving party and gives such party the benefit of dl reasonable inferences
deducible from the evidence.

C. On amoetion for summary judgment, the question is not how afactud issueisto
be decided, but whether any red issue of materid fact exigts.

D. The party moving for summary judgment has the burden to show that no genuine
issue of materid fact exists and mugt produce sufficient evidence to demondrate that the moving party is
entitled to judgment as amatter of law.

E A primafade case for summary judgment is shown by producing enough evidence
to demondtrate that the movant is entitled to ajudgment initsfavor if the evidence were uncontroverted at
trid.



F. After the moving party makes aprimafacie casefor summaryjudgment, the burden
to produce evidence showing the existence of a materid issue of fact that prevents judgment as a matter
of law shiftsto the party opposing the motion.

3. Theplantiffsalege certain factswhichare not contested and generaly supported by Exhibit
14. Patrick J. Burk wasthe natural father of plantiffs John M. Burk and Barbara A. Burk King. Patrick
died intestate on or about May 16, 1961, owning the subject rea estate. The property descended to his
gpouse, Marilyn M. Burk, and their children, including John M. Burk, Barbara A. Burk King, and athird
child who died later. Patrick’ sfull ownership descended one-third to Marilyn, and two-thirdsto the three
children, or 2/9ths to each child. The petition assertsthe respective clams of these two children, and some
marital interest in Barbara's husband as to her 2/9ths interest.

4, The dleged forgery as to Barbara is dated as to execution and acknowledgment on
November 20, 1972, but not recorded until February 27, 1978. Exhibit 8. Thedleged forgery asto John
isdated asto executionand acknowledgment onFebruary 27, 1978, and recorded the same date. Exhibit
9.

5. The defendants forthrightly concede that a genuine issue of fact exigts as to whether the
deeds attacked by the plaintiffs were forged. Thus, summary judgment may only be granted if the
defendants are entitled to judgment even if the questioned deeds were forged by Marilyn Demaray.

6. The defendantsa so concede that, to extend the chain of title to adeed or deeds of record
more than 22 years before the plaintiffs commenced this action, the chain of title must be considered
including the deeds claimed to have been forged. Exhibits 8 and 9.

7. The parties disagree whether quitdaim deeds suchas Exhibits8 and 9 qualify as* deed[s]
of conveyance” under 8§ 76-288 based upon the Supreme Court decision in Smith v. Berberich, 168
Neb. 142, 95 N.W.2d 325 (1959). This court need not consider that interesting issue.

8. Section 76-288 provides that the person daming title under an unbroken chain of title
“under adeed of conveyance whichhas been recorded for a period of twenty-two yearsor longer . . . sl
be deemed to have amarketabletitle. . . , subject only to such claims thereto and defects of title as
are not extinguished or barred by the gpplication of the provisons of sections 25-207 ...."” NEB.
REV. STAT. § 76-288 (Reissue 1996) (emphasis supplied). Of course, § 25-207 isthe statute establishing



adtatute of limitationof four yearsfromthe discovery of any fraud. The plaintiffs adduced evidence onthe
motionraisng amateria issue of fact whether they discovered the aleged forgeries within four years of the
date of commencement of this action. Thus, because the deed or deeds commencing the unbrokenchain
of title are the alleged forgeries, the defendants' relief accorded by 8§ 76-288 is* subject to” the plaintiffs
fraud clam. Consequently, the Marketable Title Act provides no basis upon which to grant ajudgment
for the defendantsiin this case.

0. The defendantsal so assert the curative effect of § 76-258. Thissection curesany “defect,
irregularity or omisson” where an ingrument recorded for more than 10 yearsfails to comply with “any
statutory requirement or requirementsreating to the execution, attestation, acknowledgment, certificate of
acknowledgment, recording or certificate of recording . . . .” NEB. REV. STAT. § 76-258 (Reissue 1996).
The only case found by this court addressing § 76-258 isthe decison in Bailey v. Karnopp, 170 Neb.
836,104 N.W.2d 417 (1960). Unfortunately, thecourtin Bailey did not describe the nature of the defect
of execution present in that case.

10. It seems sdlf-evident to this court that atrue forgery, where the purported grantor never
had the intent to convey the property, is more than a mere “defect, irregularity or omisson.” The law
requiresthat a deed be made by the grantor fredy and voluntarily. 26 C.J.S. Deeds 8§ 54a (1956). For
that reason, no title passes by adeed whichisforged, as againg one who did not participatein, or who had
no knowledge of, the forgery. 26 C.J.S. Deeds § 549 (1956). A forged deed isabsolutdly void; the deed
and its record iswhally ineffective for any and dl purposes. Id. The court concludes that the curative
dtatute provides no ass stance to the defendants in this case.

11. Findly, the court consdersthe defendants claim to title by adverse possesson. A party
damingtitle through adverse possessionmust prove by a preponderance of the evidence that the adverse
possessor has been in actud, continuous, exclusive, notorious, and adverse possession under a claim of
ownership for the statutory period of 10 years. The Rush Creek Land & Live Stock Co.v. Chain,
255 Neb. 347, 586 N.W.2d 284 (1998). Title cannot be acquired without Simultaneous and continuous
existence of each dement of adverse possession for the required period. 1d. A tenant may adversaly
possess red property in the name of hislandlord. 1d.



12.  Theplantiffsfiledther petitiononMarch 22, 2000. Consequently, the court examinesthe
evidencefor the 10-year period immediately prior to that date. The defendants affidavits showthat they
met al of the requirements for adverse possession from the date they became owners of the property on
March 28, 1990. Exhibits 1 and 2. That date was the date of execution and ddivery into escrow of the
deed of the land from Louis Eugene Demaray and MarilynM. Demaray to the defendants. The defendants
affidavits show that they were aready in possession of the land as of that date under a lease from the
Demarays.

13.  Theplantiffs counsd forthrightly conceded during argument that there was no evidence
rasing an issue of fact regarding the possession by the defendants during the period of their ownership.
Consequently, the focus of the court’ sinquiry narrowsto the period from March 21, 1990, to March 28,
1990.

14.  Theplantff, John M. Burk, wasbornin1952. Exhibit 3, at 20:16-17. By thetimeof the
purported forged deed pertaining to hisinterest, he had dready attained the age of mgority. Any events
after that date would have occurred after the cessation of his minority.

15.  The plaintiff, Barbara A. Burk King, testified that on November 20, 1972, she was 19
yearsof age. Exhibit 4, at 18:21-22. By November 1, 1972, the law in Nebraska provided that the age
of mgoritywas 19 years. See NEB. REV. STAT. §43-2101 (Reissue 1998) (previoudy codified as § 38-
101). Consequently, as of November 20, 1972, and at dl times after February 27, 1978, Barbara had
attained the age of mgority. As any marital clam of Barbara s husband derives solely from Barbara's
interest, the court will disregard the husband’ s marital claim and focus on Barbara s interest.

16. After Patrick’s death, Marilyn and the children were cotenants of the property. The
possession of rea property by atenant incommonis ordinarily the possession of al cotenants and before
their ouster arises notice or knowledge of acts causing their ouster must be brought home to them in some
plan and unequivocal manner. Unick v. Saint Joseph Loan and Trust Co., 146 Neb. 789, 21
N.W.2d 752 (1946); Severson v. McKenzie, 122 Neb. 827, 241 N.W. 774 (1932). The notice or
knowledge out of which ouster of cotenants arises need not be actua but may be congructively inferred
fromactsand circumstances attending adverse possession which are open, notorious, and unequivoca in

their character. 1d. In other words, notice of suchhodtile clam may be shown by acts of the cotenant in



possession of such a notorious and hodtile character aswould put aperson of ordinary prudence upon his
or her guard. 1d. Wherethe other cotenants' knowledge, actua or congtructive, is shown, their ignorance
or misteke as to thar rights will not affect the operation of the statute in the absence of fraudulent
concealment or misrepresentation. 1d.

17. Both of the plaintiffswho are the principa claimants admitted during their depositions that
they knew that, before the sale to the defendants, Marilyn Demaray had previoudy sold the property to
Schmiser. Exhibit 3, at 14:9-19; Exhibit 4, a 19:16-20:12. These deposition excerptsaso demondrate
that they were then ignorant of the possble clam. Marilyn's sdeto Schmiser qudified as an act of such
notorious and hodtile character asto place any cotenants on notice. The plaintiffs ignorance or mistake
asto their rights does not affect the operation of the statute in the absence of fraudulent concealment or
misrepresentation.  The date of the sadle to Schmiser does not readily appear in the record, however the
deed back from Schmiser to Marilyn Demaray and Gene Demaray appearsof record by March 1, 1984.
Exhibit 13. Cetanly, the hodtile character of Marilyn's possesson as against any cotenants was
congtructively brought home to the plaintiffs at or prior to that dete.

18.  Asthe Demarays successors in title, the defendants are entitled to tack the Demarays
possessionto their own, asleast fromMarch 1, 1984, on. Thornburg v. Haecker, 243 Neb. 693, 502
N.W.2d 434 (1993); Bryan v. Reifschneider, 181 Neb. 787, 150 N.W.2d 900 (1967).

19.  Thus asthe casesquoted above disclose, the plaintiffs ignorance or mistaken belief does
not affect the operation of the statute of limitations for adverse possession in the absence of fraudulent
concedment or misrepresentation. Viewed in the light most favorable to the plaintiffs, there is no genuine
iIssue asto any materid fact or asto the ultimateinferencesthat may be drawn fromthose facts concerning
fraudulent concealment or misrepresentation.

20.  To prove fraudulent concealment, a plaintiff must show that (1) the defendant had a duty
to disclose a materid fact; (2) the defendant, with knowledge of the materia fact, conceded the fact; (3)
the materid fact was not withinthe plaintiff's reasonably diligent attention, observation, and judgment; (4)
the defendant concedled the fact with the intention that the plaintiff act in response to the concealment or
suppression; (5) the plaintiff, reasonably relying on the fact or facts as the plaintiff believed them to be as
the result of the concealment, acted or withheld action; and (6) the plaintiff was damaged by the plaintiff's



action or inaction in response to the concealment. Streeks v. Diamond Hill Farms, 258 Neb. 581,
605 N.W.2d 110 (2000). By the time of the dleged forgeries, both of the plantiffswere of legd age. By
that time, whatever duty Marilyn might have owed to aminor child had terminated. Thus, Marilynhad no
duty to disclose the children’'s ownership interest. Moreover, there is no evidence suggesting any
conceal ment.

21.  The plantiffs make no dam of fraudulent conceament and state no facts raisng any
inferences of fraudulent concealment. Both of their affidavitssmply statethey wereunaware of any interest
in the real estate until discovery in the second haf of 1999 or July of 1999. Exhibits 15 and 17. Ther
depogitions gate no facts raisng any inferences supporting aclam of fraudulent concedment. Exhibits 3
and 4. John M. Burk stated the Situation concisaly: “ See, thiswas, the way | understand, given to uskids
back when we were like eght years old and nobody told us different. | mean, nobody told usthat that was
—1 guesswe just assumed that it was all |eft to mother and never checked any of it.” Exhibit
3, a 12:17-21 (emphasis supplied). The only evidence remotdy bearing favorably to the plaintiffs was
Barbara s depositiontestimony that she asked her mother generdly about her mother’ sfinancid atusover
the yearsand “would never get ananswer.” Exhibit 4, a 14:6-8. However, it isclear in context thet these
inquirieswere not specificaly directed to this property, but were genera finanda inquiries. That tesimony
amply fallsto raise any inference of fraudulent conced ment.

22.  The dements of a cause of action for fraudulent misrepresentation are (1) that a
representationwas made; (2) that the representationwasfase; (3) that whenmade, therepresentationwas
known to be false or made recklessly without knowledge of its truth and as a positive assartion; (4) that
it was made with the intention that the plaintiff should rdy uponit; (5) that the plaintiff did so rely; and (6)
that he or she suffered damage as aresult. Freeman v. Hoffman-La Roche, Inc., 260 Neb. 552, 618
N.W.2d 827 (2000). Quite smply, the record iswholly devoid of any representation by Marilyn to either
plantiff.

23.  Asto the defendants defense of adverse possession, there is no genuine issue as to any
materia fact or asto the ultimate inferences that may be drawn from those facts, and the defendants are

entitled to judgment as amatter of law.



24.  Asthe court observed verbdly a the concluson of the summary judgment hearing, this
matter conteststhe legd rights of the plaintiffs, whose signaturesfor purposes of this motionare considered
to have beenforged, againg the defendants, who the evidence shows were bona fide purchasersfor vaue
without notice of the forgery. Nebraska law, through the concept of adverse possesson under these
particular facts, vauesthe defendants’ rights over the wrong alegedly done to the plaintiffs. The principles
of law are well-settled. Any policy consderations are appropriately addressed to the Legidature rather
than to a court.

25.  Theplantiffs petitionsought only rdiefto quiet title in the red estate. The petition raised
no dam of damages aganst Marilyn Demaray or Louis Eugene Demaray. Although the pretria order
expresdy supersedes the pleadings, the issues stated by the plaintiffsin Schedule 7 smilar raise no dam
of damages. Indeed, the pretrid order records that the claims of plaintiffs and the defendants Bartak
againg Mailyn M. Demaray are abated by operation of law following Marilyn's deeth and the absence
of any revivor. Thedefendants Bartak are entitled to judgment againg the plaintiffsdismissing the plaintiffs
petition with prejudice and on the defendants amended counterclaim quieting title to the red etate in the
defendants Bartak. The defendants motion must be granted to that extent.

26.  Becausethe plantiffs petition fals as a matter of law against the defendants Bartak, the
petition amilaly fails as to the other defendants. State of Florida v. Countrywide Truck Ins.
Agency, 258 Neb. 113, 602 N.W.2d 432 (1999). The petition must be dismissed asto dl defendants.

27.  Thereremainsthe matter of the Bartaks cross-petition againgt the defendants Demaray.
As noted above, asto Marilyn the cross-petition has abated by operation of law. However, the cross-
petition exists as to defendant Louis Eugene Demaray. Neither his answer nor the pretrial order asserts
any limitations defense againgt the Bartaks' breach of warranty cdlaim for indemnity. Asto liability on the
indemnity dlaim againg Louis Eugene Demaray, there is no genuine issue as to any materid fact or asto
the ultimate inferences that may be drawn from those facts, and the defendants Bartak are entitled to
judgment as a matter of law. The defendants motion must dso be granted to that extent.

28. However, the evidence contains no proof of any loss or damages to the Bartaks.
Consequently, asto the matter of damages on indemnity, the motion must be denied, and the issue of loss



or damages on the indemnity claim of the Bartaks cross-petition againgt Louis Eugene Demaray must be
assigned for trid.

29. Because one of the parties dams remains unresolved, this order is interlocutory in
character and remains subject to revisonat any time before the entry of find judgment. NEB. REV. STAT.
§ 25-1315 (Cum. Supp. 2000). Because of the interlocutory character of this order, the court includes
in the order below alimitationonthe right of the defendants Bartak to dismisstheir cross-petition againgt
LouisEugene Demaray without prejudice that any such purported dismissa shdl not be effective until order
of the court is entered thereon.

30.  The date of rendition of this order establishes the trid priority date on this court’s trid
caendar. Pretrial order at 14D(1).

ORDER: IT ISTHEREFORE ORDERED that:

1 The mationfor summary judgment of the defendants Bartak is granted to the extent of the
following relief and is otherwise denied.

2. I nterlocutory summary judgment is hereby entered infavor of the defendants, Gary Bartak
and Mary Bartak, and againg the plaintiffs, John M. Burk, Barbara A. Burk King, and Robert L. King:

A. Dismissng the plaintiffs petitionwith prejudiceto future actionastodl defendants
a plantiffs cog;
B. Granting the amended counterclaim and adjudging thet:
@ The defendants, Gary Bartak and Mary Bartak, husband and wife, are the
ownersin fee smple of the red estate legdly described as the Southwest Quarter (SWY4) of Section 34,
Township 25 North, Range 9 West of the 6" P.M. inHolt County, Nebraska, and the said defendantsand
their predecessors in title have been in actua, continuous, exclusive, open, notorious, and adverse
possessionof sad real estate under adam of ownership for the statutory period of 10 yearslast past prior
to the commencement of this action and during dl of said time had asserted title to said premises againgt
al persons whomsoever, and,
2 Thetitle of the defendants, Gary Bartak and Mary Bartak, husband and
wife, to the Southwest Quarter (SWY4) of Section 34, Township 25 North, Range 9 West of the 6" P.M.
in Holt County, Nebraska, is quieted and confirmed in them asagaing each of the plaintiffs and againgt dl



persons having or daming any interest insaid real estate through any one or more of the plantiffs, and each
of them is hereby enjoined forever from asserting any dam or interest in said real estate or any portion
thereof; and,

3 Taxing the cogts incurred by said defendants againg the plaintiffs, jointly
and severdly, in the amount of $191.50, withinterest at 7.052% per annum from February 12, 2001, until
paid.

3. | nterl ocutory summary judgment is hereby entered on the cross-petition of the defendants,
Gary Bartak and Mary Bartak, in favor of said defendants and againgt the defendant, Louis Eugene
Demaray, on theissue of lidhility.

4, Trid on the issue of damages of the cross-petition of the defendants, Gary Bartak and
Mary Bartak, againg the defendant, Louis Eugene Demaray, is assgned for the trid termcommencing on
March 6, 2001, subject to call as provided in the pretrial order.

5. Because of the interlocutory character of this order, the right of the defendants’ Bartak to
digmisstheir cross-petitionagaingt Louis Eugene Demaray without prejudiceis limited to the extent that any
such purported dismissa shdl not be effective until an order of the court is entered thereon.

6. This order isinterlocutory incharacter and remains subject to revison at any time before
the entry of fina judgment.

Signed in chambers at O’ Neill, Nebraska, on February 12, 2001.
DEEMED ENTERED upon filing by court clerk.

If checked, the Court Clerk shall: BY THE COURT:
- Mail a copy of this order to al counsel of record and to any pro se
parties.
Done on ,20_ by .
9 Enter judgment on the judgment record.
Done on ,20 by .
9 Mail postcard/notice required by § 25-1301.01 within 3 days.
Done on ,20 by . 1
- Note the decison on the tria docket as. [date of filing] Signed William B. Cas
“Interlocutory Order on Motion for Summary Judgment” entered. Didrict JJdge
Done on ,20 by .
Mailed to:

10



