IN THE DISTRICT COURT OF BROWN COUNTY, NEBRASKA
DAVID A. JACOBSON, Case No. CI00-60

Plaintiff-Appdlant,

JUDGMENT ON APPEAL

VS

NEBRASKA DEPARTMENT OF MOTOR

VEHICLES,
Defendant-Appellee.
DATE OF HEARING: February 16, 2001.
DATE OF RENDITION: February 18, 2001.
DATE OF ENTRY: Date of filing by court clerk (8 25-1301(3)).
APPEARANCES:
For plaintiff-gppe lant: Rodney J. PAmer without plaintiff-gppellant.
For defendant-appel lee: David M. Streich, Brown County Attorney, on behalf of Ne-
braska Attorney Generd.
SUBJECT OF JUDGMENT: Decisononthe meritson petitionfor review under Adminigrative
Procedure Act.
FINDINGS: The court finds and concludes that:

1 This court determines the action after de novo review upon the record of the agency. As
the Nebraska Court of Appeals recently restated, proceedings for review of a find decision of an
adminigirative agency shal be to the didtrict court, which shal conduct the review without a jury de novo
on the record of the agency. Chrysler Corp. v. Lee Janssen Motor Co., 9 Neb. App. 721,
N.W.2d _ (2000). Inreviewing fina adminigtrative ordersunder the Administrative Procedure Act, the
digtrict court functions not as atria court but as an intermediate court of appedls. 1d.

2. The court separately discussesthe claims asserted in the petitionfor review. Althoughthe
plaintiff concentrated his ora argument on asingle issue, he submitted a brief.

3. Paragraph5 of the petitiongenerdly dlegesthat the procedure used by the department was
contrary to law and inexcess of the statutory authority and jurisdictionof theagency. Thisgenera assertion
isinsufficient as an assgnment of error. A generaized and vague assgnment of error that does not advise



an appdllate court of the issue submitted for decisonwill not be considered. McLain v. Ortmeier, 259
Neb. 750, 612 N.W.2d 750 (2000). Thiscourt findsnothing intherecord to show that the procedurewas
contrary to law or in excess of the statutory authority and jurisdiction of the agency.

4. The plantiff sdaminparagraph 11 (whichisrepeated in paragraph12) thet the director’s
decisonwasarbitrary and capricious is superseded by this court’ sstandard of review. Thiscourt reviews
the decison de novo on the record. That standard incorporates a more thorough review than that
contemplated by the plaintiff’s assgnment of error. However, wherethe evidenceisin conflict, thedigtrict
court, in goplying a de novo standard of review, can consider and may give weght to the fact that the
agency hearing examiner observed the withesses and accepted one versonof the factsrather thananother.
Law Offices of Ronald J. Palagi v. Dolan, 251 Neb. 457, 558 N.W.2d 303 (1997).

5. Paragraph 11 of the petitiona so dams that the decisi onresulted fromevidencewhichwas
not competent, was irrelevant, consisted of hearsay, and for whichinsufficent foundationwas established.
This generdized and vague dam aso falls to advise this court of the issue or issues sought to be presented.
Moreover, upon de novo review, this court disregards any evidence erroneoudy received by the hearing
officer. Nixon v. Harkins, 220 Neb. 286, 369 N.W.2d 625 (1985). Consequently, this court
disregards any improperly received evidence. Thisissue requires no further discussion.

6. The plantiff complains in paragraph 13A that the hearing officer should not have taken
officia notice of Title 177 and Title 247 of the Nebraska Adminigrative Code. This court rejected the
identical argument in Johnson v. Nebraska Dep’t of Motor Vehicles, 2001-013, Cherry Cty. No.
Cl00-104 (8" Digt. Ct. Neb. 2001) (citing Nissen v. Nebraska Dep’t of Corr. Servs., 8 Neb. App.
865, 602 N.W.2d 672 (1999) and NEB. REV. STAT. § 84-906.05 (Reissue 1999)).

7. Paragraph 13D of the petition apparently aleges the hearing officer improperly dlowed
testimony about the Class C permit and checklist without being recelved into evidence. Paragraph 13E
goparently clams the hearing officer improperly alowed testimony concerning the cdibration of the
preliminary breeth test device without the checklist being in evidence. The actud language of the petition
adleges the hearing officer “tedtified” about these topics. The record shows no testimony by the hearing
officer, but does show testimony of the arresting officer onthese subjects. The plaintiff raised no objection

to the foundational questions on those subject and failed to object on those grounds when the officer



tedtified thet the plaintiff falled the preiminary breath test. Those objections were waived. A party may
not predicate error on the admisson of evidence to which a timdy objection was not made. State v.
Kudlacek, 229 Neb. 297, 426 N.W.2d 289 (1988); State v. Blair, 227 Neb. 742, 419 N.W.2d 868
(1988). Thelater overruling of an objection on such groundsto Smilar testimony would condtitute, at most,
harmless error. The plaintiff’s clamslack merit.

8. Smilaly, paragraph 13F dleges the hearing officer “[t]edtified about past [sic] arrest
advisement without being in evidence or subject to cross examination.” The record shows no testimony
by the hearing officer. Agan, thereistestimony by the arresting officer. And, smilarly, the plaintiff failed
to timely object to the testimony on that subject by the arresting officer. The objection waswaived. This
clam aso lacks merit.

0. Paragraph 13G dleges the hearing officer “faled to advised [sic] taking an acohol test
would result inloss of drivers[sc] licenses[sic] for oneyear.” In paragraph 13H, the plaintiff assertsthat
the arresting officer “left [a]ppdlant with impression he had aready takenabreath test and had failed and
didn’'t advise of consequences of not taking second test.”

10.  Although the firg dlegation is somewhat murky, this court assumes that the plaintiff is
dleging failure to comply with 8 60-6,197(10) whichrequiresthat “[a]ny personwho isrequired to submit
to achemica blood, breath, or urine test or tests pursuant to this section shall be advised that refusd to
submit to suchtest or tests is a separate crime for which the person may be charged.” NEB. REV. STAT.
§ 60-6,197(10) (Cum. Supp. 2000).

11.  The officer tedtified that he read a “Post Arrest Chemica Test Advisement” form to the
plantiff; however, that formdoes not appear inthe record. Although the officer testified about at least part
of the content of the form, because the plantiff faled to include the form in the record this court cannot
assume that the form does not properly advise the motorist. The motorist in an adminidtrative license
revocation apped bearsthe burdenof proof. McPherrinv. Conrad, 248 Neb. 561, 537 N.W.2d 498
(1995). Moreover, the portion that was read does appear to establish adequate compliance with the
dtatutory mandate. The plaintiff failed to meet his burden to show that the officer failed to comply with §
60-6,197(10).



12. The second dlegation is absolutely inconagent with the officer’s credible testimony. In
opposition are the plaintiff’'s bare statements that nothing was said at the sheriff’ s office about taking an
intoxilyzer test, that he was not advised inany way thet it was required, and that he did not recal any post-
arrest advisements. The court congders and gives weight to the fact that the agency hearing examiner
observed the witnesses and accepted one version of the facts rather than ancther. The plaintiff failled to
meet his burden of proof on these issues.

13.  The preceding issues were stated in the petition, but not oraly argued or briefed. No
further discussion of those issues is required.

14. In his brief and at orad argument, the plaintiff concentrated onhistwo principd alegations.
Paragraph 13B dleges that the hearing officer improperly “received ord testimony concerning speeding
without foundation.” Paragraph 13C claims error occurred in receiving “ora testimony concerning
speeding by offer not for the truth of the matter which was irrdevant.”

15.  Thedepatment’s counsel premised probable cause or reasonable suspicion for the stop
on the observations of speeding by the plaintiff.

16.  Theplaintiff relieson § 60-6,192 , arguing thet the arresting officer’ s testimony about his
visud observations of the plantiff's vehicde€'s speed should not have been admitted without the
corroborationof a microwave, mechanical, or eectronic speed measurement device. NEB. REV. STAT.
§ 60-6,192 (Reissue 1998).

17.  Thedefendant counters the argument by citing the Nebraska Supreme Court decison in
State v. Howard, 253 Neb. 523, 571 N.W.2d 308 (1997). Here, asin Howard, the testimony of
speed is not adduced to establish his rate of speed so asto prove a charge that he exceeded a particular
speed limit. Consequently, the speed was not “at issue” as contemplated by § 60-6,192. The absence of
corroboration by use of a deviceisimmaterid; none was required.

18.  Thecasesof Statev. Lomack, 239 Neb. 368, 476 N.W.2d 237 (1991), and State v.
Kincaid, 235 Neb. 89, 453 N.W.2d 738 (1990), cited by the plaintiff, were casesinwhichthe defendant
was charged with speeding, and speed was dearly “a issue” They do not support the plaintiff’s lega
postion on this matter. The plaintiff dso cited State v. Kudlacek, supra; however, that case did not



address visud observations, but concerned the foundationa requirements for testimony regarding speed
measurement device results. Kudlacek has no bearing on the present issue.

19. However, the plaintiff al so arguesthat the department failed to adduce sufficient foundation
to support the officer’ stestimony of hisvisud observations of the plaintiff’s vehicle' s speed.

20.  Theplantff did make afoundationd objection when the topic was firdt raised. Exhibit 1,
a 5:8-10. Some argument followed. In the course of argument, the plaintiff also raised a relevance
objection. Id. at 5:20-6:1. After the objections were overruled, the plaintiff requested a continuing
objection, but did not state any grounds for the continuing objection. Id. at 6:5-6. That congtituted only
agenerd objection, whichisinaufficdent to support adamof error. Statev. Farrell, 242 Neb. 877, 497
N.W.2d 17 (1993); NEB. REV. STAT. § 27-103(1)(a) (Reissue 1995).

21. Evenif the foundational objectionwas properly preserved, the plaintiff’ sdaim lacks merit.
The plain language of § 60-6,192 declares determinations of motor vehicle speed based uponthe “visud
observation” of “any peace officer” to be “competent evidence for al other purposes’ except where“the
gpeed of the vehicleis at issue” As State v. Howard dearly declaresthat speed isnot at issue here, the
plainlanguage of 8 60-6,192 makes a peace officer’ svisud observations admissble. Thedefendant clearly
adduced evidence that the arresting officer was a peace officer. Under § 60-6,192, that establishes the
bass for admisson of the visud observations of speed. This court is not free to impose requirements
contrary to the plain language of the Satute.

22.  Anarested motorist “refuses’ to submit to achemica test where the motorist’s conduct,
demonstrated under the circumstances confronting the officer requesting the chemica test, judtifies a
reasonable person’s beief that the motorist understood the officer’ s request for atest and manifested a
refusa or unwillingnessto submit to the requested test. Statev. Clark, 229 Neb. 103, 425 N.W.2d 347
(1988). Anything less thanan unqudified, unequivoca assent to an arresting officer’ srequest to submit to
achemical test congtitutes amotorist’s refusa to submit to achemical test. 1d.

23. Upon de novo review, the court finds by the greater weight of the evidence that:

a The arresting officer had probable cause to believe that the plaintiff was operating
or in actud physica control of amotor vehicle in violation of section 60-6,196; and,



b. The plaintiff refused to submit to or falled to complete a chemicd test after being

requested to do so by the officer.
24, The decison of the director should be affirmed.
JUDGMENT: IT ISTHEREFORE ORDERED AND ADJUDGED that:

1. The Order of Revocation rendered on November 9, 2000, is affirmed.

2. The suspension of such revocation on appeal under NEB. REV. STAT. § 60-6,208
(Reissue 1998) isdissolved, and the full period of revocation shdl run fromthe datethis judgment becomes
findl.

3. Costs on appedl are taxed to the plaintiff-gppdlant. Any request for attorneys fees,
express or implied, is denied.

Signed in chambers at Ainsworth, Nebraska, on February 18, 2001.
DEEMED ENTERED upon the date of filing by the court clerk.

If checked, the Court Clerk shall: BY THE COURT:

- Mail a copy of this order to al counsel of record and to any pro se

paties, including both the Brown County Attorney and the

Attorney General for defendant.
Done on , 20 by .

9 Enter judgment on the judgment record.
Done on , 20 by .

- Mail postcard/notice required by § 25-1301.01 within 3 days, stating

“Order of revocation affirmed; stay dissolved; costs taxed to
plaintff.”
Done on , 20 by .

- Note the decison on the trid docket as: [date of filing] Signed —
“ Judgment on Apped” entered. William B. Cassd

Done on .20 by . District Judge
Mailed to:



