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The court finds and concludes that:

1 Gladys|. Christensen(referred to either asthe decedent or Gladys) originaly commenced

this action. After her desth, the action was revived in the name of her persona representative, Lee M.

Allen. Theaction focuses onthe eventsfollowing the death of the decedent’ shusband, Paul L. Christensen
(referred to elther as P.L. or Chris), on September 4, 1995.



2. At the time of P.L. Christensen’s death, he and Gladys lived in Broken Bow. The
defendants, George Haynes (George) and Daphne Haynes(Daphne), formedastrong friendship with Chris
and Gladys many years ago. Although the Hayneses later moved from Custer County to Ogdlaa, they
maintained their strong friendship with the Chrigtensens.  After engaging in ranching for anumber of years,
George worked in banking before his retirement some years before the eventsrdating to thisaction. After
Chris's death, Gladys gave George a power of attorney and actively sought his help in managing her
business ffairs.

3. The defendant, Tedd C. Huston (Huston), practiced law in Broken Bow for many years
before the events relating to this case, first on a full-time basis and in the later years on a part-time basis.
Huston provided lega services to the Christensens for many years, induding regular preparation of the
Chrigtensens incometax returns. Prior to Chris' sdeath, Huston had prepared willsfor Chrisand Gladys.
After Chris's death, he represented Gladys in the probate of Chris's estate and provided other legal
sarvices to Gladys.

4, The defendant, Barbara A. Stagb (Staab), provided caregiving servicesto the decedent.
These services began on apart-time basis, but with the deterioration of Gladys s hedth expanded to full-
time.

5. The plantiff’ spetitionalleges four causes of action. The first cause of action seeks to set
aside adeed of the Christensen ranch given by Gladys to the Hayneses on November 18, 1997, based
upondams of lack of donative capacity and undue influence. The second cause of action seeksthe same
relief based upon aclaim of fraudulent misrepresentation. Thethird cause of actions seeks various relief
concerning dlegations of excessive compensation for George's and/or Daphne's services, excessve
compensationto Staab, excessive compensationto Huston, and unauthorized giftsto the Hayneses, Huston,
and Staab. Thefourth cause of action seeksto recover possession of 21996 Chevrolet S10 pickup, which
the plaintiff damsthat Gladystitled jointly with Daphne because of fraudulent misrepresentation.

6. Shortly after the Hayneses recorded the deed from Gladys, they conveyed a one-half
interest in the ranch to the Custer County Foundation, Inc. (the Foundation) without consideration. The
plaintiff aso seeksto set asde the deed from the Hayneses to the Foundation.



7. The pretria order expresdy limitsand modifiesthe lega and factud issuesto: (a) first cause
of action: (1) competence, and, (2) undue influence; (b) second cause of action: fraud in the inducement;
(¢) third cause of action: (1) accounting, (2) breach of fiduciary duty, (3) excessive compensation, and, (4)
unauthorized gifts and, (d) fourthcause of action: unauthorized gift. The pretrid order expresdy provides
that the issues stated in the pretria order supersede dl of the pleadings. No objection was filed to the
pretrial order. Theissuesset forthinthe pretria order supplant thoseraised inthe pleadings. Engel haupt
v. Village of Butte, 248 Neb. 827, 539 N.W.2d 430 (1995); Cockrell v. Garton, 244 Neb. 359,
507 N.W.2d 38 (1993); Elwood v. Panhandle Concrete Co., 236 Neb. 751, 463 N.W.2d 622
(1990). Thus, the court limitsits andlyss to the issues framed by the pretrid order.

8. Thefirgt and second causes of action seek to set aside the deed to the Hayneses and the
subsequent partia deed to the Foundation. Although incapacity, undue influence, and fraud in the
inducement have different eements, many of the sameitems of evidence tend to relate to these issues.

9. In order to make a vdid gift, the donor must possess sufficient menta capacity to
comprehend the transaction, to understand the extent and vaue of her property, to know whet persons are
the objects of her bounty, and the manner in which she is digtributing her property among them.
Parkening v. Haffke, 153 Neb. 678, 46 N.W.2d 117 (1951). Vdidity of a gift requires sufficient
mental capacity. 1d. Inorder to execute avalid deed, at thetime of making the deed the grantor must have
the capacity to understand what she is doing, know the nature and extent of her property and what she
proposes to do with it, and to decide intdligently whether she desires to make the conveyance. 1d. In
order to set aside a deed for want of mental capacity on the part of the grantor, it must be clearly
established that the grantor’s mind was so week or unbaanced at the time of execution of the deed that
she could not understand and comprehend the purport and effect of what she was doing. In re Estate
of Saathoff, 206 Neb. 793, 295 N.W.2d 290 (1980); Anderson v. Claussen, 200 Neb. 74, 262
N.W.2d 438 (1978); Westerdale v. Johnson, 191 Neb. 391, 215 N.W.2d 102 (1974). The party
asserting the lack of mentd capacity bears the burden of proving that issue by clear and convincing
evidence. Miller v. Westwood, 238 Neb. 896, 472 N.W.2d 903 (1991).

10.  The party assarting undue influence bears the burden of proving, by clear and convincing

evidence, that the grantor was subject to undue influence, there was an opportunity to exercise undue



influence, there was adispositionto exercise undue influence for an improper purpose, and the result was
clearly the effect of undue influence. Id.

11.  Themere existence of a confidentia relationship does not void a conveyance. Golgert
v. Smidt, 197 Neb. 667, 250 N.W.2d 628 (1977). Where the plantiff establishes the existence of a
confidentia relaionship, the burden of going forward withevidenceto overcome a presumption of undue
influence shiftsto the defendant. 1d. However, the burden of proof remains upon the contestant. 1d. After
evidence has been introduced, the presumptiondisappears. In re Estate of Novak, 235 Neb. 939, 458
N.W.2d 221 (1990). The presumption may be rebutted by proof that the testator had competent
independent advise, that the indrument was her own voluntary act, or by other evidence of the
circumstances surrounding the execution of the instrument. 1d.

12.  The dements of a cause of action for fraudulent misrepresentation are (1) that a
representationwas made; (2) that the representationwasfase; (3) that whenmade, therepresentationwas
known to be false or made recklesdy without knowledge of its truth and as a positive assertion; (4) that
it was made with the intention that the plaintiff should rely uponit; (5) that the plaintiff did so rely; and (6)
that he or she suffered damage asaresult. Freeman v. Hoffman-La Roche, Inc., 260 Neb. 552, 618
N.W.2d 827 (2000). However, fraud may be based on agency. Fletcher v. Mathew, 233 Neb. 853,
448 N.W.2d 576 (1989).

13.  The generd rule is that fraud is never presumed and must be proven by clear and
convinding evidence. Fletcher v. Mathew, supra; ServiceMaster Indus. v. J.R.L. Enterprises,
223 Neb. 39, 388 N.W.2d 83 (1986). To provefraud, direct evidenceisnot dwaysessentid. Fletcher
v. Mathew, supra; Workman v. Workman, 174 Neb. 471, 118 N.W.2d 764 (1962). Inferencesor
presumptions of fraud may be drawn from facts and circumstances. 1d. However, such inferences or
presumptions must not be guess work or conjecture but must be rationa and logica deductions from the
facts and circumstances from which they areinferred. 1d.

14. Where fraud is based on an agency rdationship, the rules dter accordingly. An agentis
required to act solely for the benefit of his or her principa in dl matters connected with the agency and
adhere fathfully to the ingtructions of the principd. Fletcher v. Mathew, supra; Walker Land &
Cattle Co.v. Daub, 223 Neb. 343, 389 N.W.2d 560 (1986). Anagent and principd areinafiduciary



relationship such that the agent has an obligation to refran from doing any harmful act to the principd.
Fletcher v.Mathew, supra; Gronev. Lincoln Mut. LifeIns. Co., 230 Neb. 144, 430N.W.2d 507
(1988). Thefiduciary bearsthe burden of proving the fairness of the transaction. Fletcher v. Mathew,
supra; Rettinger v. Pierpont, 145 Neb. 161, 15 N.W.2d 393 (1944).

15. In an action in which relief is sought on account of aleged fraud, the existence of a
confidentia or fiduciary relationship, or status of unequa footing, when shown, does not shift the position
of the burden of proving dl dements of the fraud aleged, but nevertheless may be sufficient to alowfraud
to be found to have existed wheninthe absence of suchastatus it could not be so found, and thus to have
the effect of placing the burden of going forward with the evidence upon the party charged with fraud.
Fletcher v. Mathew, supra; Workman v. Workman, supra.

16. A power of attorney has been defined as anindrument inwriting authorizing another to act
asonesagent. Fletcher v. Mathew, supra; In re Estate of Lienemann, 222 Neb. 169, 382
N.W.2d 595 (1986). Because the power of attorney creates an agency relationship, the authority and
duties of an attorney in fact are governed by the principles of the law of agency, induding prohibitions
agang an agent’s profiting or having a persond stake that conflicts with the principa’s interest in a
transaction in which the agent representsthe principal. 1d. An agencyisafidudary rationship resulting
from one person’s manifested consent that another may act on behdf and subject to the control of the
person manifesting such consent, and further, resulting from another’s consent to so act. Fletcher v.
Mathew, supra; Oddo v. Speedway Scaffold Co., 233 Neb. 1, 443 N.W.2d 596 (1989). A
confidentia relationship exists between two persons if one has gained the confidence of the other and
purports to act or advise with the other’ s interestsinmind. Fletcher v. Mathew, supra; Schaneman
v. Schaneman, 206 Neb. 113, 291 N.W.2d 412 (1980).

17.  Shortly after Chris sdeath, Gladys Sgned apower of attorney naming George Haynesand
Joyce Allen as Gladys s agents. Joyce, who is Gladys s niece, and her husband, Lee (now the plaintiff
persona representative), had stayed with Gladys for an extended period after Chris's death to assist
Gladys. Both Chris and Gladys had a very close and loving relationship with Joyce over many years.
Joyce was the recipient of subgtantia gifts from Gladys after Chris' s deeth. Shortly after Joyce and Lee



left Broken Bow to return to ther home, Gladys revoked the firgt power of attorney and substituted a
power of attorney solely naming George as her agent.

18.  Gladysrequested George' sass stance withher businessafter Chris sdegth, relying onther
many years of friendship and George' sfinancia expertise from his career in banking. Gladys desired to
establishthis rdationship onabusiness-likebasis, by paying Georgefor histime and reimburaing his out-of -
pocket expenses such as mileege. George suggested the compensation rate of $200.00 per day and
Gladys readily agreed to the suggestion. Theregfter, over thetime period examined by thisaction, Gladys
caled upon George many times and paid substantia fees and expenses for his assistance.

19.  The power of attorney established a formd fiduciary reationship between Gladys and
George. However, even if there had been no power of attorney, the facts and circumstances show that
a fiduciary agency rdaionship was established by Gladys initiation of the arrangement for advise and
assistance from George, and George' s consent to so act.

20. Gladyssuffered frommacul ar degeneration, resultinginlegd blindnessand imposing severe
limitations upon Gladys s ability to read legd or other documents. During the course of this relaionship,
her hedlth continued to deteriorate. She was diagnosed with chronic obstructive pulmonary disease and
lung cancer. Gladys had smoked for many years and continued to do so even after the diagnosis. She
declined to undertake any radical medicd treatment, taking great care to execute aliving will and make
arrangements to avoid extraordinary medica treatment, and participated in a hospice program.

21. For many years, Chris and Gladys had traveled to Arizona over the winter months,
generdly leaving Nebraskain November and returning the following April shortly before the income tax
filingdeadline date. After Chris sdeath in 1995, Gladysleft for Arizona. Whilein Arizona, Gladysvisted
her niece, Carole Byrd, and her husband, John, inYuma. Muchlike JoyceAllen, Carole Byrd had enjoyed
particularly close rdations with Chris and Gladys for many years.

22.  InApril of 1996, Gladysreturned to Nebraska. During that month, shemet with afinancid
servicesrepresentative regarding the renewa of some annuities. George and Joyce Allen also attended that
mesting. After her family members, Huston, and George later discovered that the annuities had been
renewed for aten-year term, induding a substantia period of time during whicha sgnificant penaty would
apply for early withdrawal, al of themundertook to have the renewas rescinded. During that time, Huston,



as Gladys sattorney, noted in hisrecordsthat Gladys had been preyed uponand wasa vulnerable person,
and wrote a letter noting Gladys's advanced age and legal blindness and stating that Gladys had been
subjected to misrepresentation and coercion in the renewal process.

23.  Gladysagan traveled south for the winter of 1996-97. Gladys returned to Broken Bow
with George in February of 1997. Gladys fully compensated George for his time and expenses of that
travel.

24. In April of 1997, Huston prepared a new will for Gladys through a process involving
severd drafts. Two of these drafts included bequests to the Hayneses and to Huston; however, the fina
will did not indude these gifts. In this will, consstently with her previous wills, she made no specid
provison for the ranch.

25. In August of 1997, Gladys was hospitalized for aweek with pneumonia  After Gladys
returned home, Staab became a full-time caregiver. Shortly before this serious illness, in July, Gladys
traveled to Ogdldawith George and Daphne and withthemonatrip to SmithFals near Vaentine. Gladys
returned home on July 7. The next day, she Sgned a codicil to her will devisng the ranch to George and
Daphne. During the late fall, after Gladys's bout with pneumonia, George, Daphne, and Staab each
expressed concern about Gladys s dbility to travel south for the winter. Dr. Kenneth Loper, one of
Gladys sdoctors, examined Gladys on October 29. On November 21, Dr. Loper wrote aletter generally
gating an opinion that Gladys should not handle her own financid affairs due to her worsening condition,
underlying lung cancer, and the likelihood of physica deterioration.

26. During the late afternoon of November 17, Patricia Case, Huston's long-time legd
secretary, received a tdephone cdl from Gladys in which Gladys asked Case to prepare a deed of
Gladys sranchto George and Daphne. Gladysdid not ask to speak to Huston and declined Case’ sinquiry
about speaking withHuston. After Casetold Huston about the phone call, Huston asked if Gladyswanted
to speak to him. When Case told Huston that Gladys had not asked to spesk to him, he told Caseto go
ahead. Huston did not persondly spesk with Gladys about thistransaction. The next morning, November
18, Case prepared the deed. George brought Gladysto Huston' s office promptly at 10:00. AsCasewas
not a notary public, George escorted Gladys to a nearby bank where she signed the deed. The notary
recdls nothing sgnificant or unusud and, indeed, recdls very little if anything about the transaction. George



did not record the deed contemporaneoudy withits execution. He held the deed unrecorded until alater
time when Gladys had asked for the return of the deed.

27.  This court concludes that the plaintiff failed to meet his burden of proof on the issues of
cagpacity and undue influence, but did establish fraud by clear and convincing evidence.

28.  Theplantiff would characterize the evidence asanear conspiracy from the time of Chris's
death forward. This court smply cannot find any credible scheme to control and isolate Gladys until after
her bout with pneumonia. Gladys spent too much time on her trips south for the winters to be subjected
to any campaign to control her actions. After her bout withpneumonia, the opportunity to exercise undue
influenceclearly existed. But even then, the court findstoo many holesin the evidence concerning capacity
and undue influence. There was, however, the opportunity for the perpetration of fraud.

29.  Georgetedtified that “she wanted me to have adeed to it in case she didn’t come back”
and that he “thought she would be coming back and wanted her to fed that she till had [the ranch] when
she came back.” Thistestimony clearly and convincingly demongratesthat George represented to Gladys
that the transfer was not intended as an absolute conveyance. |f Gladysdid not intend to transfer title, there
could beno vdid gift. Lewis v. Poduska, 240 Neb. 312, 481 N.W.2d 898 (1992); Guardian State
Bank and Trust Co. v. Jacobson, 220 Neb. 235, 369 N.W.2d 80 (1985); Inr e Estate of Saathoff,
supra; Rorabaugh v. Garvis, 198 Neb. 223, 252 N.W.2d 161 (1977). To congtitute a valid
intervivos gift, the trandfer of possessionand title must be absolute and go intoimmediate effect. Ladman
v. Farmers & Merchants Bank of Milligan, 130 Neb. 460, 265 N.W. 252 (1930). See also 38A
C.J.S. Gifts §§ 37-42 (1996).

30.  Thetransactionoccurred inamanner highly suggestive of confidentia influenceand without
the normal safeguards againgt suchoverreaching. The deed preparation was initiated by telephonein such
amanner asto mask another’ s participation. The advice of counsd was not solicited. Huston abdicated
his reponsibility to provideindependent legd adviceto Gladys onthis matter. The Hayneses certainly did
not encourage Gladysto seek independent legd advice. The transaction occurred after the Hayneses
efforts to dissuade Gladys from traveling south for the winter failed.

31 Based upon dl of the circumstances, which this decree can only highlight in view of the
lengthy record, the court finds and concludes that George obtained the deed by fraud during a confidentia



and fiduciary relaionship. As George' s wife and a participant in the confidentid relationship, Daphne
clearly participated in the procuring of the transaction. The deed must be set aside as void.

32. Because the Foundation’s interest in the ranch derives through the Hayneses, and the
Foundationis not a bona fide purchaser for vaue without knowledge, the Foundation’ s interest must dso
be set asde. A congtructivetrust must beimposed on the property and the rental srecelved on the property
must follow thetitle to the red edtate.

33.  Of course, upon Gladys's death, her rea estate devolved to her devisees, subject to
adminigration. NEB. REV. STAT. 8§ 30-2401 (Reissue 1995).

34. The third cause of action presents difficulties to the plaintiff’ s gpproach, mostly imposed
by Gladys hersdf. Gladystended to mark acheck as*gift” for incometax purposes without proper regard
for the redlity of the transaction. Bluntly stated, Gladys smarkings on checks cannot beviewed asrdliable.
Without Huston' s involvement and insstence that the transactions were not gifts and could not be treated
as such, the records would be even more convoluted.

35.  Asto Staab, the court concludes that the plaintiff has whally failed to establish anything
improper. The evidence may be consdered in such alight asto show that shewas overpaid by theamount
of one-month’ scompensation, but the court findsthe evidence more congstent with the interpretation that
such overpayment did not occur. The evidence clearly shows that Gladys enjoyed her relationship with
Staab, expected to return after the 1997-98 winter trip south, and wanted Staab to be avallable upon
Gladys sreturn, evenif that meant continuing to pay Staab’ s salary over the winter for minimad duties. That
was adecison that Gladys was entitled to make and can be rationally defended.

36.  AstotheHaynesss, it iseasy inthe light of hindaght to look at George's compensation
arrangement as excessve. However, Gladys initiated the payment arrangement.  Although George
suggested the compensationamount, Gladysreadily agreed to the suggestionat atime whenthis court finds
little credible evidence of efforts to influence or take advantage. Gladys smply believed that, to her,
George ssarviceswere worthwhat he charged without regard to what others might charge. The evidence
failsto support the plaintiff’s claim to the contrary.

37.  Whilethe gifts to the Hayneses are troubling because of George' s confidentia rdaionship
with Gladys, both through the agency relationship established verbdly for a daily-charge arrangement and



through the agency rdationship arisng under the power of attorney, the Hayneses had along period of
friendship and interaction with both Chris and Gladys that provides some judtification for Gladys s gifting
decisons. The evidence fallsto susain the plaintiff’s claim in thisregard.

38.  AstoHugon, therearethreeissuesto be considered. Firt, the court agreeswithHuston,
as it did consgtently throughout the trid, that the issues rdating to Huston's compensation as Gladys's
attorney in the P.L. Christensen Edtate are beyond this court’s jurisdiction. The county court possessed
and possesses exclusive origind jurisdiction as to that matter.

39.  Second, theevidencefalls to showexcessve compensationfor servicesotherwiseprovided
by Huston to Gladys persondly after Chris' s death.

40.  Thefind matter regarding Huston concerns a gift of $10,000 by a check from Gladysto
Huston on April 14, 1997. As a practicing attorney for many years, Huston was bound to know, and
indeed a trid claimed to be aware, of the specid responsihilities and limitations imposed upon attorneys
in such matters. Canon 5, EC 5-5, of the Code of Professional Responsibility (emphasis supplied) states:

A lawyer should not suggest to his or her client that a gift be made to the lawyer
or for the lawyer’s benefit. If alawyer accepts agift from hisor her client, the lavyer is
particularly susceptible to the charge that he or she unduly influenced or overreached the
client. If adlient voluntarily offers to make a gift to his or her lawyer, the lawvyer may
accept the gift, but before doing so, the lawyer should urge that the client
secure disinterested advice from an independent, competent person who is
cognizant of all the circumstances. Other than in exceptiona circumstances, a
lawyer should ing &t that aningrument inwhichhisor her client desires to name the lawyer
beneficidly be prepared by another lawyer selected by the client.

41.  Thelaw of Nebraska recognizes that the relation between an attorney and dient isone of
the highest trust and confidence and imposes on the atorney the duty to observe the utmost good faith in
hisdedingswith the dlient. Stateexrel. NSBAv. Flores, 261 Neb. 256,  N.W.2d __ (2001);
Bauermeister v. McReynolds, 254 Neb. 118, 575 N.W.2d 354 (1998); James v. McNair, 164
Neb. 1, 81 N.W.2d 813 (1957); Hamilton v. Allen, 86 Neb. 401, 125 N.W. 610 (1910).

42.  Theevidence shows that George brought the check to Huston' sofficeand presented it to
Huston. Huston accepted the check without consulting with Gladys. Later, in the afternoon of the same
day, Huston met with Gladys and merdy thanked her for the check. At no time did he meet his ethical
obligations to defer acceptance of the gift and urge the dient to secure disinterested advice from an
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independent, competent person who is cognizant of dl the circumstances. To the contrary, in describing
his reaction, Huston testified:

W, firg of dl, | redly wasn't concerned, and the reason | wasn't concerned was
because it was a birthday present, so it didn’t — it didn't bother me that someone —
somebody wanted to give me a birthday present, and we had had a close rdationship for
thirty years, and had established a giving or gifting program, and | think it was just a part
of her gifting program, but | didn’t encourage it or want it or tell her what to do with it at
dl. 1f I'dbeeningtrumentd init, | would have been concerned, yes, but | wasn't at dl, and
S0 | wasn't concerned.

43.  Of course, the problemisthat Huston utterly failed to recognize the special respongbilities
imposed on an attorney in that Stuation. It is the duty of an attorney to ings that the client procure
independent advisewhenadient intendsto makeagft to him, and hisfallureinthis regard maybe sufficient
initsdf to render the gift to the attorney void. 7A C.J.S. Attorney & Client § 244 (1980). Indeed, such
gifts may be regarded with much greater strictness or sugpicion than other dedlings betweenattorney and
client, so that the presumption againg ther vaidity is much stronger and the attorney’s burden
correspondingly heavier; but other authority has pointed out that the degree of suspicionis dependent upon
circumstances other than the mere fact that a gift was made from aclient to an atorney. 1d.

44.  Thecircumstanceshere, of anederly dient who hashada previous experience (the annuity
renewds) in which Huston himsdf questioned her ahilities, George' s delivery of the check coupled with
amilar giftsto George and Daphne, and the dient’ sdedining hedth and termind illness, should have raised
flags of caution againgt acceptance of such a gift, let done immediate acceptance without suggestion of
other independent advice. Huston's testimony bespeaks a perception of himsalf as part of the family, or
one of the natural objects of Gladys s bounty, inconsstent with his function as an attorney and counsglor
at law and the corresponding dutiesto hisdient imposed by that relaionship. Under these circumstances,
the duty to ingst upon independent advise became self-evident. Huston's failure to perform that duty
requiresthat the gift be declared void, and that it be repaid with prgjudgment interest at the legd rate. NEB.
REV. STAT.845-102 (Reissue 1998). Faluretoimpaose prgudgment interest would itself confer abenefit
upon Huston, i.e,, the use of the money for the period of time, that this court has found to be improper.

45.  The fourth cause of action concerns the pickup titled jointly with Daphne. After careful
consideration of dl of the evidence, including the deposition tesimony of Howard Bdlenger and Vance
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Voland, the court concludesthat the evidencefalsto sustain the plaintiff’ sdam. The transaction occurred
in 1996, at atime when Gladys s hedlth was not as poor asin the late summer and fdl of 1997. Gladys
made the arrangements hersdf. They were not accomplished by any exercise of the power of attorney.
The circumstances are more consistent with Gladys s actud desire to make a gift thanwithoverreaching,
lack of capacity, undue influence, or fraud.

46.  Thefindings set forth above cannot and do not purport to fully describe dl of the evidence
adduced and the particular nuances of the testimony over the nine-day trid. Inthesefindings, the court has
highlighted the mattersof most significance, but has carefully consdered the entire trial record. The relief
set forth below represents such relief asis necessary and appropriate to implement the findings set forth
above.

DECREE: IT IS THEREFORE ORDERED, ADJUDGED, AND DE-
CREED that:

1 JUDGMENT is entered on the plaintiff’s first cause of action in favor of the defendants
dismissing the firgt cause of action of the plaintiff’s petition with prejudice to future action.

2. JUDGMENT is entered onthe second cause of actionof plaintiff’s petition in favor of the
plantiff and againg the defendants, George C. Haynes, Daphne Y. Haynes, and the Custer County
Foundation, Inc., for such further relief set forth below.

3. The deed executed onNovember 18, 1997, and recorded on April 20, 1998, inBook 207
of Deeds at Page 325 of the Register of Deeds of Custer County, Nebraska, conveying the red estate
described therein, is set aside and declared to be void and of no legal force or effect.

4, The deed executed on April 24, 1998, and recorded onApril 27, 1998, in Book 207 of
Deeds a Page 353 of the Register of Deeds of Custer County, Nebraska, conveying the undivided one-
haf interest in the real estate described therein, is set aside and declared to be void and of no legdl force
or effect.

5. Thetitlein fee Smple of the devisees of Gladys 1. Christensen to:

The Southwest Quarter (SWY4) of Section 30, Township 18 North, Range 18, and the
Northwest Quarter (NWY2) and the West Half of the Southwest Quarter (WY2SWY4) of
Section 26, and the East Hdf (EY2) and the East Half of the Northwest Quarter
(EYaANWY4) of Section 25, Township 18 North, Range 19, All West of the 6™ P.M. in
Custer County, Nebraska,
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is quieted and confirmed in said devisees, subject to adminigration in the proceedings in the Estate of
Gladys|. Christensen, Deceased, as againg the defendants, George C. Haynes, Daphne Y. Haynes, and
the Custer County Foundetion, Inc., aNebraskanon-profit corporation, and againg al persons having or
damingany interest insaid real estate through any one or more of the said defendants, and each of the sad
defendantsis hereby enjoined forever fromassarting any damor interest insaid real estate or any portion
thereof.

6. The defendants, George C. Haynes, Daphne Y. Haynes, and the Custer County
Foundation, Inc., and their respective agents, employees, and farmmanagers, hold the rentas paid by Larry
Y oung and/or Pdtricia Young, in trust for the devisees of Gladys |. Christensen, Deceased, subject to
adminigration, in the total sum of $39,708.78, and judgment is hereby entered in favor of the plaintiff and
agang:

a George C. Haynesand Daphne Y. Haynes, jointly and severaly, inthe amount of
$39,708.78, with interest a 7.052% per annum from the date of entry of judgment until paid; and,

b. The Custer County Foundation, Inc. inthe amount of $19,854.39, withinterest at
7.052% per annum from the date of entry of judgment until paid.

C. The judgment is entered againg the defendants, George C. Haynes and Daphne
Y. Haynes, for the ful amount of such rentas received during 1998, 1999, and 2000, but judgment is
entered againg the Custer County Foundation, Inc., only for the rentals attributable to the one-half interest
conveyed by the Haynesesto the Foundation, and only one satisfaction of the total sum of $39,708.78, plus
interest, may be had.

7. The defendants, George C. Haynes, Dgphne Y. Haynes, and the Custer County
Foundation, Inc., and their respective agents, employees, and farm managers, hold the rentals paid by
Clifford Olsonand/or Gaylean Olson, intrust for the devisees of Gladys |. Christensen, Deceased, subject
to adminigration, inthe total sum of $4,340.00, and judgment is hereby entered in favor of the plantiff and
agang:

a George C. Haynesand Daphne Y. Haynes, jointly and severdly, in the amount of
$4,340.00, with interest at 7.052% per annum from the date of entry of judgment until paid; and,
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b. The Cugter County Foundation, Inc. in the amount of $2,170.00, with interest a
7.052% per annum from the date of entry of judgment until paid.

C. Thejudgment is entered againgt the defendants, George C. Haynes and Daphne
Y. Haynes, for the ful amount of such rentals received during 1998, 1999, and 2000, but judgment is
entered againg the Custer County Foundation, Inc., only for the rentals attributable to the one-half interest
conveyed by the Haynesesto the Foundation, and only one satisfaction of the total sum of $4,340.00, plus
interest, may be had.

8. JUDGMENT is entered onthe third cause of actioninfavor of the defendants, George C.
Haynes, Daphne Y. Haynes, and Barbara A. Staab, dismissing the third cause of action of the plaintiff’s
petition with pregjudice to future action as againgt said defendants.

0. JUDGMENT isentered onthe third cause of action in favor of the plaintiff and againgt the
defendant, Tedd C. Huston, in the amount of $10,000.00 with interest at 6% per annum from April 14,
1997, to date of entry of judgment. The judgment shal bear interest at the judgment rate of 7.052% per
annum from the date of entry of judgment until paid. The purported gift of the plaintiff’ s decedent to said
defendant on April 14, 1997, isdeclared null and void. Except to the extent of such judgment, the third
cause of action of the plantiff’s petition is dismissed with prgudice to future action as againg said
defendant.

10. JUDGMENT isentered on the fourth cause of action in favor of the defendants, George
C. Haynes and Dgphne Y. Haynes, dismissng the fourth cause of action of the plaintiff’s petition with
prejudice to future action as againgt said defendants.

11. Cogts incurred by the plantiff are taxed to the defendants George C. Haynes and Daphne
Y. Haynes, jointly and severdly, inthe amount of $2,503.29, and judgment for such costs entered infavor
of the plaintiff and againg said defendants, jointly and severaly, with interest at 7.052% per annum from
date of entry of judgment until paid.

12.  Codgsincurred by the plaintiff are taxed to the defendant, Tedd C. Huston, in the amount
of $625.82, and judgment for such costs entered in favor of the plaintiff and againgt said defendant, with
interest at 7.052% per annum from date of entry of judgment until paid.
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13.  Theclerk’srecords do not show any costsincurred on behalf of the defendant, Barbara
A. Staab, and no itemizationof costs was submitted on her behdf. Accordingly, there are no taxable costs
to be taxed as ajudgment againg the plaintiff in regard to such defendant.

14. Except as otherwise taxed above, each party shal pay such party’s own costs and
atorneys fees.

15.  All other relief requested by any party and not expresdy granted aboveis denied.

Signed in chambers at Ainsworth, Nebraska, on February 26, 2001.
DEEMED ENTERED upon filing by court clerk.

If checked, the Court Clerk shall: BY THE COURT:

- Mail a copy of this order to all counsel of record and to any pro se
parties.
Done on ,20_ by .
- Enter judgment on the judgment record.
Done on ,20 by .
- Mail postcard/notice required by § 25-1301.01 within 3 days.
Done on ,20 by .
- Note the decison on the trial docket as: [date of filing] Signed
“Decree” entered and judgment entered as provided therein. William B. CasH
Done on ,20 by .

Mailed to: Didrict Judge
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