IN THE DISTRICT COURT OF BROWN COUNTY, NEBRASKA

GREGORY J. WILKE and VICKI L. Case No. ClI00-58

WILKE, husband and wife,
Pantiffs,

VS

NIELSC. McDERMOTT and VIRGINIA
McDERMOTT, husband and wife; STATE
OF NEBRASKA, GAME AND PARKS
COMMISSION OF THE COUNTY OF
LANCASTER, STATE OF NEBRASKA; and
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27, T32N, R22W OF THE 6™ P.M.
BROWN COUNTY, NEBRASKA, real

names unknown,

Defendants.
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McDermott.

Lynn A. Mdson, Assgatt Attorney Generd, with Mark
Brohman, Adminigrator, Administration Divison, Game and
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Decison on the merits following trid to the court in equity.

Seejournd entry rendered November 7, 2001.



FINDINGS: The court finds and concludes that:

1 The plaintiffs, Gregory J. Wilkeand Vicki L. Wilke (“Wilke'), seek to quiet title to atract
of real estate conggting of approximatdy 30.51 acres, ether under a theory of adverse possession or
daming mutud recognition and acquiescence in a boundary fence. The defendant State of Nebraska,
Game and Parks Commission (“the State”), is the current titleholder of record to the disputed tract. The
State, initscounterclaim, seeksto quiet title inthe State, damagesfor trespass, and aninjunctionto prohibit
future interference.

2. The defendants, Niels C. McDermott and Virginia McDermott (“McDermott”), are the
predecessorsintitletothe State. The court sustained McDermott’ s demurrer to the plaintiffs petition by
interlocutory order, but did not dismiss the petition as againg McDermott. Although the plaintiffs were
granted leave to filean amended petition, they havefailed to do so and are deemed to have el ected to stand
upon the petition as aganst McDermott. Thereafter, the State asserted a cross-petition against
McDermott, which was bifurcated for separate trid depending upon the outcome of thistrid.

3. The title to the disputed tract was hdd in the Nelson family for many years. It was
gpparently owned by Andrew Nelson, Virginia McDermott’s grandfather, at one time. Chester “Chet”
Nelson, VirginiaMcDermott’ s father, operated the Nelson farm and ranch property for many years. At
some point, the Nelsonranch property wastransferred to Chet Nelson and Niels C. McDermott, in some
form of joint ownership or partnership. In November of 1987, Nelson's interest was conveyed to
McDermott. In January of 1991, McDermott conveyed the Northeast Quarter of Section 27, including
the disputed tract, together with other rea edtate, to the State. The State has since considered the
Northeast Quarter of Section 27 as part of the Bobcat Wildlife Management Area

4, Lyle “Jack” Jones and Dorothy Jones (“Jones’) owned the West Half of Section 27,
together with other property in the area, for many years. In July of 1996, Jones conveyed the West Half
of Section 27 (excepting atract in the South Half of the South Half of Section 27 that hasno relationship
to the present controversy) to Wilke.

5. Thebadcfactsare quitesmple. These properties approach the south side of Plum Creek.
Most of the disputed area congsts of very steep canyonland, generdly unsuitable for commercid ranching
use. The canyons run northwest-southeest, with two canyons coming generaly from Plum Creek across



the Northwest Quarter of Section27 and ending inthe southwest part of the Northeast Quarter of Section
27. While cattle could, once gaining access to the canyons, graze the canyon bottoms, the entire tract
provides very little grazing opportunity and would perhaps support one animd unit. For many years, a
fence has existed dong an irregular path around the southeast end of the two canyons and then generaly
pardlding one of the canyonsto the northwest. The portion of the Northeast Quarter of Section 27 south
and west of the fence comprises the disputed property.

6. Wilke contends that either Jones acquired the disputed property by adverse possession
or dterndively that Jones and Nelson mutualy recognized and acquiesced in the fence as a common
property boundary. Wilke clams ownership of the disputed tract as Jones successor.

7. The title to real estate cannot be acquired by adverse possesson whilethetitleis in the
sate. State v. Cheyenne Cty, 123 Neb. 1, 241 N.W.2d 747 (1932); Vogel v. Bartels, 1 Neb. App.
1113, 510 N.W.2d 529 (1993). Thus, this court’s inquiry focuses on the time prior to the 1991
conveyance to the State.

8. The Supreme Court has frequently restated the gpplicable principles of law.

a A party damingtitle through adverse possession must prove by a preponderance
of the evidence that the adverse possessor hasbeeninactud, continuous, exclusive, notorious, and adverse
possession under aclam of ownership for the statutory period of 10 years. The Rush Creek Land &
Live Stock Co. v. Chain, 255 Neb. 347, 586 N.W.2d 284 (1998). Title cannot be acquired without
smultaneous and continuous existence of each dement of adverse possession for the required period. 1d.
Where both parties have used the property indispute, there can be no exclusive possession on the part of
one party. 1d.

b. To gaintitle by adverse possessionagaing atrue owner, acts of dominionover the
land must be so open, notorious, and hostile asto put an ordinarily prudent person on notice of the fact that
hislandsareinthe adverse possession of another. Wiedeman v. James E. Smon Co., Inc., 209 Neb.
189, 307 N.W.2d 105 (1981). The sufficiency of possession depends uponthe character of the land and
the use that can reasonably be made of it. I1d. When afenceis congtructed as a boundary line, dthough
it is not the actual boundary line, and the parties dam ownership of land up to the fence for the
uninterrupted statutory period, the clamant gainstitle to such land by adverse possession. 1d.



C. One who clamstitle by adverse possession must prove the el ements of adverse
possession by a preponderance of the evidence. Pettis v. Lozier, 205 Neb. 802, 290 N.W.2d 215
(1980). However, once aperson proves uninterrupted and open use for the necessary prescriptive period
without evidenceto explain how the use began, the presumption is raised that the useis adverse and under
dam of rignt and that presumption prevails until it is overcome by a preponderance of the evidence.
Fischer v. Grinsbergs, 198 Neb. 329, 252 N.W.2d 619 (1977). A permissveuseisnot adverse, and
cannot ripen into adverse possession. 1d.

d. Thedement of a“dam of ownership” or “hodility” has, inNebraskalaw, dways
been required. Barnesv. Milligan, 200 Neb. 450, 264 N.W.2d 186 (1978). Usually the *hostility”
or “dam of ownership” is evidenced by the nature of the possession, and, in the absence of contrary
evidence, that is sufficient to sustain the burden to dlaim adversetitle. 1d. Of course, nonhostility can be
shown evenwhere the nature of the possessionis sufficient to give notice of hodility. 1d. Thewarningloses
its ggnificance if the evidence shows that hogtility is not present, because then one of the elements of
adverse possessionismising. 1d. Further, along lineof casesmakesit evident that intent hasawaysbeen
an dement in Nebraska. Id. The intent may be ether actud or presumed, or inferred from the
circumgances. 1d. In most casesit is inferred from the circumstances. 1d. The intent, even though
mistaken, is sufficient as where the damant occupies to the wrong line believing it to be the true line and
even though he does not intend to claim more than that described in the deed. Id. However, where the
damant was under no misgpprehension asto where the true line was and did not intend the fence as a
boundary line fence, the occupancy does not ripenintotitle. Thecourt in Bar nes concluded that the fence
was placed where it was merely as a matter of convenience, at least inpart because any fence erected on
the true line would have been congtructed over very rough land.

0. The court concludes that the testimony of Lyle Jones shows that he knew the fence was
not onthe haf-section line described in the deed whereby he acquired the property. Moreover, oncross
examinationby the State, Jones stated unequivocaly that he had bought what he recorded, which was the
land on which he paid red estate taxes. His recorded deed clearly excludes the disputed tract. That
omisson inand of itsdf isnot fata, but inthe event of omission it is necessary for the clamants to establish
privity of possessionby competent evidencethat they and ther predecessorsactualy occupied the disputed



parcel for the full 10-year Satutory period. Rentschler v. Walnofer, 203 Neb. 84, 277 N.W.2d 548
(1979). Thetestimony of Lyle Jones showsacooperative placement of afencefor convenience, and prior
to 1992, no assertion of any claim of right or ownership to the disputed tract.

10.  Wilke and McDermott each testified that no economic justification could be made for
congtruction of the fence on the true line through the canyons. Indeed, had the property continued in
private ownership it is difficult to conceive of thisdispute arising. Only the State, with itsrdativey unlimited
resources, could engage in the expensve process of placing a fence on the true line under these
circumgtances. No individud rancher could justify any such expense, and reasonable ranchers in the
Sandhills have fenced for convenience for many, many decades without any suggestion of hostile
occupation of the irregular tracts. Jones knew that he did not own the irregular tract in the Northeast
Quarter of Section 27, knew that he was not paying taxes on that tract, knew that the use was permissve
because of the reasonfor construction of the fence at that location, and never attempted to make any such
assertionagaing Nelsonor McDermott. Indeed, such anassertion, giventhecooperativerdationsbetween
ranchers and neighbors, would have been unthinkable. Only the cold redlity of the arrival of the State on
the loca scene prompted any such thoughts or behavior. And of course, by then it was too late.

11.  The contract between Wilke and Jones whereby Wilke acquired this property expresdy
states that “[bjuyers acknowledge that the fences are not necessarily on the property lines” Exhibit 1.
Wilke attempted to place an additiond gloss or spin to that smple declaration, which this court rejects.
Exhibit 1 expresdy dates that the sdes agent was acting for Jones as sdller. Theincluson of the specific
language and the preparation of the offer by the seller’ sagent speakspersuasively of the sdller’ sknowledge
and intent. Jones knew that the fence was not on the true line, knew that Joneswas not the owner of the
disputed tract, and took an afirmative step to demondtrate the absence of any contrary representations to
Wilke.

12.  The tedimony of the Stat€' s witnesses satisfactorily explains the placement of “property
boundary” sgns by the State dong the fence line, and diods any dams that the State acquiesced in the
fence as aboundary or in some way recognized a limitation of its ownership of the entire quarter section.

13. When the State arrived on the scene and commenced its preparation to fence the true
boundary, for the first time Jones entertained the notion that the fence was a boundary fence. The letter



from Jones to the State requested a “written underdanding” concerning the fence. Exhibit 6. The State
issued no such acknowledgment, and the testimony of the Stat€' s personnel persuasively shows that they
responded to the contrary.

14.  Wilkerefersto favorable language in the deposition testimony of Chet Nelson. Thiscourt
entirdy rglects and disregards the attempt by McDermott to adduce nonexpert evidence regarding the
competence or rdiability of Nelson as awitness. However, the examination of the deposition transcript
reveds a situationinwhichfavorable testimony can be found on both sides of the same question, frequently
at the same time or within afew pages, frequent contradictions between testimony, dmost congtant display
of ingbility to understand the questions or to respond coherently, and generd Sgns of unrdiability. This
court declines to sdectively quote a snippet of Nelson’s deposition, where the entire deposition casts
considerable doubt that he understood many of the questions and that he responded accurately or rdiadly.

15.  The court accepts McDermott’s testimony that he and family members made occasiond
use of the property for recreationa purposes. Such use, while not extensive, is sufficient to demondtrate
some reasonable use of the property. Consequently, the use by Jones was not exclusive.

16.  Anowner of property does not recognize and acquiesceinthe ownership by an adjoining
landowner of any part of his property merely because he does not construct hisfence onhis property line.
Foos v. Reuter, 180 Neb. 301, 142 N.W.2d 552 (1966). If Wilke wereto preval in asserting aclam
of ownership under these circumstances, fencing for convenience in the Nebraska Sandhills would be a
risky enterprise.

17.  The grester weight of the evidence shows the nonexistence of the required eements of
adversepossesson. Thiswas afence of convenience, and not afenceintended by ether party asthe true
boundary.

18.  Wilke dso damsthat the doctrine of recognitionand acquiescence support the plaintiffs
dam. That doctrine is separate and distinct from the theory of adverse possession. Spilinek v.
Spilinek, 215 Neb. 35, 337 N.W.2d 122 (1983). The court recognizesthat under the former there must
be anassent, by words, conduct, or slence, inaline as the boundary. Id. Thedoctrineinvolvesmorethan

amere establishment of aline by one party and the taking of possessionby him; it involves the idea thet the



other party, with knowledge of the line so established and the possession taken, assents thereto asthe
boundary. 1d. This court finds the evidence of such assent lacking and unpersuasive.

19.  Astheevidencefalsto support the plaintiffs daim, the plaintiffs petitionmustbedismissed
withprgudiceasto the State. The petition should now aso be dismissed with pregudice asto McDermott.

20.  Thecourt must dso congder the State' s counterclam against Wilke.

21.  Aninjunctionisanextraordinary remedy and ordinarily should not be granted except in a
clear case wherethereisactua and subgtantia injury. Hardersv. Odvody, 261 Neb.887,  N.w.2d
___(2001). Sucharemedy should not be granted unlessthe right is clear, the damageisirreparable, and
the remedy at law isinadequate to prevent a falure of justice. 1d. Where the nature and frequency of
trespasses are such as to prevent or threaten the substantial enjoyment of the rights of possession and
property in land, an injunction will be granted. 1d.

22.  Astheplantiffswerenctthe owners of the disputed property, they possessed no legd right
to trespass or to authorize the remova of timber. The evidence shows that the defendant State of
Nebraska, Game and Parks Commission, is the record owner of the property and is entitled to the relief
requested that title be quieted in the State, for nomina damages for trepass, and for injunctive relief.

23. Because the plaintiffs dam is decided favorably to the State, the State’ s cross-petition
agang McDermott is moot and should be dismissed as such.

24.  The State is entitled to its taxable costs againg the plaintiffs. The State and McDermott
should each be required to bear such party’ s own respective costs.

DECREE: IT IS THEREFORE ORDERED, ADJUDGED, AND DE-
CREED that:

1 Judgment is hereby entered infavor of the defendant, State of Nebraska, Game and Parks
Commisson, and againg the plantiffs, Gregory J. Wilke and Vicki L. Wilke, dismissing the plaintiffs
petition with prejudice to future action.

2. Pursuant to the court’s prior interlocutory order sustaning the demurrer of the defendants,
Nids C. McDermott and VirginiaM cDermott, to the plaintiffs petitionand the plaintiffs having €l ected not
to file an amended petition, judgment is entered in favor of the said defendants and againg the plaintiffs
dismissing the plaintiffs petition with prgudice to future action.



3. Judgment is entered on the counterclaim of the defendant, State of Nebraska, Game and
Parks Commission, in favor of the defendant and againg the plaintiffs, as follows.
a The title of the said defendant to the Northeast Quarter (NEY4) of Section 27,
Township 32 North, Range 22 West of the 6th P.M. in Brown County, Nebraska, is quieted and
confirmed in the said defendant as againgt each of the plaintiffs and againg dl persons having or cdaming
any interest insaid real estate through any one or more of the plaintiffs, and each of them is hereby enjoined
forever from asserting any claim or interest in said red estate or any portion thereof; and,
b. Nomina damages in the amount of $1.00 for trepass; and,
C. The plaintiffs are permanently restrained and enjoined from trespassing upon the
sad property of the said defendant or any portion thereof; and,
d. Costs of $356.90, representing amounts incurred and paid by the defendant are
taxed againg the plaintiffs, in addition to costs incurred and paid by the plaintiffs.
4, The cross-petition of the defendant, State of Nebraska, Game and Parks Commission,
againg the defendants, Niels C. McDermott and Virginia McDermott, is dismissed as moot. Each party
shall bear such party’ s own respective costs.

Signed at Ainsworth, Nebraska, on November 7, 2001; BY THE COURT:
DEEMED ENTERED upon file stamp date by court clerk.
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Doneon ,20 by
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