IN THE DISTRICT COURT OF HOLT COUNTY, NEBRASKA

WASTE CONNECTIONS OF NEBRASKA, Case No. CI00-86
INC., a Delaware corporation, d/b/aJ & J
SANITATION, INC.,
Hantiff,
VS. INTERLOCUTORY ORDER ON
MOTIONSFOR
GREAT PLAINSRECYCLING, INC,, a SUMMARY JUDGMENT
Nebraska corporation,and THE CITY OF
O’'NEILL, NEBRASKA, a city of the second
class of the State of Nebraska,
Defendants.
DATE OF HEARING: October 15, 2001.
DATE OF RENDITION: January 13, 2002.
DATE OF ENTRY: Date of filing by court clerk (8 25-1301(3)).
APPEARANCES:
For plantiff: Stephen D. Mossman.
For defendants:

GPR: No appearance.

City: James D. Gotschdll.
SUBJECT OF ORDER: (1) defendant City's motion for summary judgment (filed

9/28/01); and, (2) plaintiff’s motion for summary judgment (filed
10/3/01).

PROCEEDINGS: See journal entry rendered on or about October 15, 2001.
FINDINGS: The court finds and concludes that:

1 To the extent that either motion is granted by this order, the pleadings, depostions,
admissions, stipulations, and affidavitsinthe record disclosetheat thereis no genuine issue asto any materid
fact or as to the ultimateinferencesthat may be drawn fromthose facts and that the moving party is entitled

to judgment as amatter of law.



2. In congdering asummary judgment motion, the court views the evidence in alight mogt
favorable to the nonmoving party and gives such party the benefit of al reasonable inferences deducible
from the evidence.

3. The motion of defendant City of O’ Nelll, Nebraska, (City or defendant City) should be
granted to the extent that any determinations set forthbelow are favorable to the defendant City or adverse
to the plaintiff, and should be otherwise overruled and denied.

4, The plaintiff’s motion should be granted to the extent that any determinations set forth
below are favorable to plaintiff or adverse to the defendant City, and should be otherwise overruled and
denied.

5. Because viewed in the light most favorable to the plantiff, an issue of fact exists as to
whether the “ Agreement for Garbage Hauling and Disposa” was origindly entered into by J& J Sanitation,
Inc., a Nebraska corporation (Exhibit 7), or by a partnership or sole proprietorship, the court cannot
determine asameatter of law whether an assgnment occurred from any such partnership or proprietorship
to J& J Sanitation, Inc.

6. The court has provided alonger period of time betweenthe renditionof this order and the
find pretria conference scheduled bel ow thanwould ordinerily be alowed inorder that dl negotiations and
discussions regarding settlement of the remaningissues may be exhausted prior to the pretrial conference.
The court recogni zes that suchnegotiations and discuss onsinvolvingamunicipa corporationwould require
moretime thananongovernmenta party. Consequently, the partiesand counsdl are admonished to pursue
such metters diligently and promptly.

7. This order is interlocutory in character and remains subject to modification by the court
without further notice or hearing a any time prior to entry of find judgment.

ORDER: IT ISTHEREFORE ORDERED that:

1 The defendant City’ smotionisgranted to the extent that any determinations set forthbelow
are favorable to the defendant City or adverse to the plaintiff, and is otherwise overruled and denied.

2. The plaintiff’s maotion is granted to the extent that any determinations set forth below are
favorable to plaintiff or adverse to the defendant City, and is otherwise overruled and denied.



3. Upon application of the standard set forth in paragraph 1 of the findings, the court
determines as a matter of law that:

a The defendant Great Plains Recyding, Inc. (GPR) acted beyond the scope and
course of itsagency (created by Exhibit 2, the “ Operating Agreement”) inpurporting to establishratesand
chargesfor the City’ s Recycling Center.

b. Any action of GPR taken in the “Solid Waste Ddivery Agreement” (Exhibit 3)
purporting to establisha“tippingfee’ condtitutes an attempt to establishrates and chargesfor the Recyding
Center, which are outsde of the authority of GRP as agent for the City.

C. Any purported rates and charges determined in the “Solid Waste Ddlivery
Agreement” may not be enforced againg the defendant City.

d. The purchase by Waste Connections, Inc. of the shares of stock of J & J
Sanitation, Inc. does not condtitute an assgnment of the “ Agreement for Garbage Hauling and Disposd”
(Exhibit 4).

e. The merefact that the “ Agreement for Garbage Hauling and Disposd” (Exhibit 4)
cdlsfor the performance of alabor or service is not sufficient to render it nonassignable. From the entire
contract it appearsthat persondity is not an essential considerationand that only the certain object or result
is contracted for and not the personal labor or services of the promisor. This contract fals within the
exceptionto the rule declaring persona services contracts not assignable, and thus fals withinthe genera
rule permittingassgnment of executory contracts. Theorigina contracting party, J& JSanitation (whoever
or whatever that turns out to have been), remains bound by such party’ s obligations under the contract and
would be ligble for a default by any assgnee.

f. The " Operating Agreement” (Exhibit 2) and the “ Agreement for Garbage Hauling
and Disposa” (Exhibit 4) congtitute exercises of the City’ spowers and authority under the Integrated Solid
Waste Management Act. NEB. REV. STAT. § 13-2001 et seq. (Reissue 1997).

s} Actions taken by the City under the authority of the Integrated Solid Waste
Management Act condtitute proprietary functions of the City. NEB. REV. STAT. § 18-2803(5) (Reissue
1997).



h. The provisons of the “ Operating Agreement” (Exhibit 2) and the “ Agreement for
Garbage Hauling and Disposd” (Exhibit 4), to the extent otherwise vaid and enforcegble, arebinding for
aterm of years beyond the term or terms of the city council or councils that authorized execution of such
agreements.

I. The plantiff’ sfalureto pay the rates and chargesfor the O’ Neill Recyding Center
established by the City from time to time condgtituted a breach of paragraph 13 of the “Agreement for
Garbage Hauling and Disposd” (Exhibit 4). The City cured suchdefault of the plaintiff asto the amounts
accruing on or before December 31, 2000, by setting off againgt such amounts the monies which would
otherwise have been owed by the City to the plantiff under the “Agreement for Garbage Hauling and
Disposal.”

B The answer and counterclam of the City filed on June 19, 2000, with this court
condtituted notice of default to the plaintiff and provided the plaintiff the opportunity to cureincompliance
with paragraph 14 of the “ Agreement for Garbage Hauling and Disposd.”

K. The plantiff’ sfalureto collect and haul grass dippings and yard waste condtitutes
a materid breach of the fourth sentence (“HAULER will provide garbage service. . . .”) of paragraph 3
of the “Agreement for Garbage Hauling and Disposal,” because “garbage’ is specificaly defined by the
second sentence of paragraph 1 of such agreement to incdlude such materids, unless there is any lega
excuse of such breach. The court does not reach any issues regarding lega excuse of such breach.

4, The determinations of the court regarding the inability of the plaintiff to enforcethe “tipping
fees’ established inthe “ Solid Waste Ddlivery Agreement” as againg the City gpply only as betweenthose
two partiesto thisaction. The court makes no determinations regarding the right of the plaintiff, if any, to
enforce the provisions of that agreement against GPR.

5. The matter is scheduled for final pretrial conference on Monday, March 25,
2002, at 1:40 p.m., or assoontheresfter as possible, inthe Didrict Judge’ s chambers of theHalt County
Courthouse, O’ Nelll, Nebraska. All other provisons of the previous progression orders not incons stent
with this order remain effective and shal govern the pretrid conference.

6. This order is interlocutory in character and remains subject to modification by the court
without further notice or hearing a any time prior to entry of find judgment.



Signed in chambers a Ainsworth, Nebraska, on January 13, 2002; BY THE COURT:
DEEMED ENTERED upon file stamp date by court clerk.

If checked, the court clerk shall:

Mail a copy of this order to all counsel of record and any pro se parties.

Doneon , 20, by

Note the decision on the trial docket as: [date of filing] Signed “Interlocutory Order on
Motionsfor Summary Judgment” entered.
Doneon , 20 by

William B. Casd
Didrict Judge
Mailed to:



