IN THE DISTRICT COURT OF HOLT COUNTY, NEBRASKA

FREDERICK C. STOECKER and Case No. Cl98-47
MADELINE STOECKER, hushand and
wife,

Pantiffs, DECREE

VS

WILLIAM D. SAMMONS and NADINE
SAMMONS, husband and wife, ANDREW
ROBAK SR., ANDY ROBAK JR., FRANK
ROBAK, LEE ROBAK, WILLIAM
ROBAK, JEFF ROBAK, LIZABETH
CARPENTER, AND ALL PERSONS
HAVING OR CLAIMING ANY INTEREST
IN the Southwest Quarter of the Southwest
Quarter and the East Half of the Southwest
Quarter of Section 34, Township 27 North,
Range 14 West, in Holt County, Nebraska,
REAL NAMESUNKNOWN,

Defendants.
DATE OF TRIAL: October 25, 30, and 31, 2001.
DATE OF RENDITION: January 23, 2002.
DATE OF ENTRY: Date of filing by court clerk (8 25-1301(3)).
APPEARANCES:
For plaintiffs Richard E. Gee with plaintiffs.
For defendants:
Sammons. Dondd R. Witt, of Baylor, Evnen, Curtiss, Grimit & Witt, with
defendants.
Others:. No appearances.

SUBJECT OF DECREE: Decison on the merits following trid to the court in equity.



PROCEEDINGS: Seejourna entry rendered contemporaneoudy withconclus onof
trid.
FINDINGS: The court finds and concludes that:

1 The court previoudy entered interlocutory summary judgment in favor of the defendant
WilliamE. Robak and againgt the plantiffsdismissngthe plaintiffs second amended petitionwithprgudice
astoany dam of money damages. That summary judgment aso dismissed any dam for injunctive relief
againg such defendant persondly, but did not preclude or affect any relief ultimately granted or denied as
againg the ownership interest in said red estate formerly held by said defendant William E. Robak and
quitclaimed to defendant WilliamD. Sammons. Theplaintiffs subsequent filing of athird amended petition
does not change that Situation.

2. At the find pretria conference, the plaintiffs confessed the renewed summary judgment
motions of the other defendants Robak and Carpenter on the same basis and for the same reasons.

3. The court adheres to the interlocutory determinations regarding defendants Robak and
Carpenter, and incorporates such determinations by reference herein. Because the defendants Sammons
remain the only defendants having any interest in the litigation, references heregfter to the “ defendants’ will
refer only to the defendants Sammons unless the context otherwise requires.

4. The plantiffs base their claims upon NEB. REV. STAT. § 31-224 and 31-226 (Reisue
1998), seeking both injunctive relief and damages. The leading case regarding these satutes isBarthel
v.Liermann, 2 Neb. App. 347, 509 N.W.2d 660 (1993), review denied, 245Neb. xxii,  N.W.2d
_ (1994) (Barthel).

5. A party seeking an injunction mugt establish by a preponderance of the evidence every
controverted fact necessary to entitle the claimant to relief. 1d.

6. The focus of the present case is aflowing stream described as atributary to Dry Creek,
which isitsdf atributary of and ultimatdy emptiesinto the Elkhorn River. Assuch, the tributary is clearly
a“watercourse” within the meaning of § 31-224, as defined by § 31-202. NEB. REV. STAT. § 31-202
(Reissue 1998).

7. The plantiffs must next prove that this watercourse “lies, runs or has its course’ through
the defendants property. Thisfact isundisputed by the parties.



8. The plaintiffs must next show that “ rubbish, weeds or other substance[s]” are“blocking or
otherwise obgtructing the flow of the water” in the stream. NEB. REV. STAT. § 31-224 (Reissue 1998).
The parties vigoroudy contested this eement.

0. Inherent in that eement is a causa relationship between the blockage or obstruction and
the clamed resulting damage. Prior to a large precipitation event in early May of 1999, the evidence
persuadesthis court that rubbish, weeds or other substances, induding beaver dams, in the stream channel
on the defendant’ s property did obstruct the flow of the water in the channd.

10.  Thedefendant William D. Sammons (the defendant) admitted in his testimony that he did
not clean or remove vegetation or materia from the channd over thelast 20 years except for tearing down
severa beaver dams. He aso admitted the vegetation dows down the water in the channd. Moreover,
the circumgtantial evidence of obstruction was overwhelming. The unusua accumulations of water began
a adiscrete point in time and continued for severd years. The unusua flooding essentidly stopped after
the large precipitation event, which effectively cleaned out the stream bed by the volume and speed of
waters moving through the obstructed area. The plaintiffs expert witness persuasively demongtrated how
the aerial photographs showthe area of obstruction. Theinferencesof rebuilt beaver damsfrom the plaintiff
Frederick Stoecker’s (the plaintiff) previous observations and the defendant’s admissions support the
conclusion.

11. Exhibit 179, avideotapeprepared by the defendants but offered by the plaintiffs reinforces
those conclusions. The tape shows the dramatic effect on loca flow and accumulation of weter in the
channel from a beaver dam and the transformation following after remova. The court received the tape
over defendants  objection concerning statements regarding settlement or Smilar matters. Having now
heard the tape, this court determines that none of the statements pertains to any settlement discussions or
negotiations. No privilege has been asserted nor could this court conceive of any gpplicable privilege.
Thereis nothing whichthe court’ sruling would requirethe court to disregard. During thelatter part, sarting
gpproximately 51 minutesinto the tape, the defendant discussesthe prior eventswithother family members
present. He expresdy admitted that an obstruction in that area did raise the leve of the water, even
motioning to show the height of the obstruction. He attributed the obstruction to materias flowing down
the channd from the plaintiffs property and resulting from the plaintiffs dredging or deaning activities.



However, the plaintiffs experts testified persuasively that the plaintiffs dredging or deaning would have
no effect on the flooding, and if anything, might have reduced the flooding effect. The expert witness
attributionto vegetationand rubbishismorecond stent withthe photographic evidence and more persuasive
that the defendant’ s explanation.

12.  Thedefendants expert witnessfaled to persuade this court that the problem wasdirectly
atributable to precipitation variation. The conclusons attempting to draw comparisons between aerid
photographs from different years and atempting to correlate annud rainfal variation to the differences
between photographs utterly disregard the differencesin the time of year in which the photographs were
taken from year to year, the obvioudy vaying dtitudes from which photographs were taken, and
differencesin the lighting conditions between photographs. This court considers thet testimony of little, if
any, vaue.

13.  Tothe contrary, the plaintiffs expert witnessimpressed the court with hisexpertise. He
testified persuasively regarding the high ground water table and the characteristic of the flat gradient of the
stream, which istypicd of Sandhills streams. Both expert witnesses agreed upon the existence of adirect
connection between the ground water and surface water in the area. The plaintiffs expert witness
concluded thet the level of the water downsiream in an accumulation ares, resulting from an obstruction,
was the direct cause of higher than norma water accumulations on the plaintiffs upstream land.

14. From the defendant’ s testimony, the court concludes that the defendant desired to retain
the character of the sream in a*“natura” state including incidenta obstruction from vegetation or rubbish
notwithstanding the requirement of § 31-224. He disregarded his duty under that statute to clean the
watercourse. Ultimately, nature accomplished that which the defendant neglected.

15.  The evidence doesnot persuade the court that the defendant directly or personaly caused
the obstructions. However, the evidence does conclusively demonstrate his knowledge of the obstructions
and his effective consent or approval. The testimony overwhemingly demondrates that the plantiffs
notified the defendant of the problem. Indeed, the term “natified” fails to effectively convey the vigorous
nature of the plaintiffs protestations.

16.  The plantiffs also asserted claims that the “man-made ditch” in the defendants pasture
southof the tributary contributed to the flooding problem. The evidence fails to demondirate to this court



that the “ man-made ditch” meets the definition of a watercoursein § 31-202. The evidence further fails
to persuade the court that the condition of that feature caused or contributed to the problems suffered by
the plaintiffs

17.  However, returning to the issue of obgtructionsin the tributary, the evidence overwhelm-
ingly demonstratesthat the large precipitationevent inearly May of 1999 sgnificantly changedthe Stuation,
effectivdy diminating the obstructions. The plaintiffs request for injunctive relief was thereby mooted.
State ex rel. Douglas v. Wiener, 220 Neb. 502, 370 N.W.2d 720 (1985). In Barthel v.
Liermann, supr a, dthoughthe Court of Appeals mandated entry of a mandatory injunction to cleanthe
ditch, the court stated that injunction “need not be perpetual because the interpretationof 8 31-224 by this
court notifies the [defendants] that they are required, by law, to clean the ditch of all weeds or other
substances obstructing the flow of water, provided they know about the substances.” 1d. at 357, 509
N.W.2dat__ (emphassinorigind). Thiscourt should not grant injunctive relief & thistime because this
court’ sdecisionnotifies the defendants in the same fashionthat the Court of Appeals decisonnatified the
defendantsin Barthel.

18.  Some content in the evidence might lead this court to doubt that the defendant Nadine
Sammons was actudly a record owner of the property in question. However, the plaintiffs aleged in
paragraph 3 of the third amended petitionthat bothof the defendants Sammons were at |east partia owners
and in possession of the subject property, referred to in that petition as the “ Sammons' property.” The
defendants amended answer to the third amended petition expressy admits in paragraph 3 thereof that
the defendants William D. Sammons and Nadine Sammons are & least partia owners and possessors of
the Sammons' property. The admission in the amended answer, which isthe currently operative answer,
that Nadine Sammons is at least a partial owner and possessor of the property congtitutes a judicial
admission binding upon the defendants.  Although the pretria order limits the issues and to that extent
supersedes the pleadings, nothing inthe i ssues contradictsthe admisson. Although agtipulated fact inthe
stipulations in the pretrid order recites possession without reference to ownership, that does not
contradict the defendant’s judicid admission in their amended answer. Thus, the court concludes that
Nadine Sammons must be considered for purposes of this litigationas one of the owners of the Sammons

property. Asan owner, the requirements of § 31-224 also gpplied to her.



19.  Of coursg, the plaintiffs have the burden to prove her knowledge or consent to the
obstruction to impose ligbility upon her for violation of § 31-224. The vigorous nature of the plaintiffs
complaint support an inference of knowledge of the Stuation on her part. Of course, where contrary
inferencesarisefromthe same facts, the burden of proof has not been met. Paulsen v. State, 249 Neb.
112, 541 N.W.2d 636 (1996). Here, however, the court finds an inference of absence of knowledge
utterly incons stent withthe deteriorationin neighborly reaions replete throughout this evidence. Although
there is no direct evidence of her knowledge or consent, the circumstantia evidence meets the plantiffs
burden on that issue.

20. Implidt inthe above findingsis the court’ srejection of the defendants contentions that the
plaintiffs caused their own flooding by ther actions in straightening or dredging the tributary or that the
flooding was attributable mainly to unusualy excessve precipitation.

21.  Thepretria order preserved the pleaded defense of federa preemption. In this context,
federa preemptionisan dfirmative defense. Smith Barney, Inc. v. Painters Local Union No. 109,
254 Neb. 758,579 N.W.2d 518 (1998) (diting Franchise Tax Bd. v. Laborers Vacation Trust, 463
U.S. 1,103 S.Ct. 2841, 77 L.Ed.2d 420 (1983)). The defendants have failed to present any persuasive
evidence that § 31-224 is preempted by any federa statute or regulation, and have faled to meet thar
burden of production and their burden of persuasion on thisissue.

22.  Thepretrid order preserved the pleaded defense of fallureto mitigate damages. However,
during trid, the defendants counsdl expresdy waived the issuance of mitigation. This court need not
address that issue further.

23.  Thepretrid order preserved the pleaded defenseof the statute of limitations. Theplaintiffs
origina petition was filed on September 25, 1998. The essentia nature of the plaintiffsS clams remains
unchanged notwithstanding several amendmentsto the petition. The gpplicable satute of limitationswould
require that the action be commenced within four years after the action accrued. The plaintiffsdaim, and
the court has determined, that the damages result from obstructions occurring from early 1995 to mid-
1999. Clearly, the origind petition was filed within the applicable limitation period. The datute of

limitations defense lacks merit.



24.  Althoughthe defendants amended answer attacked the condtitutionality of 8 31-224 under
Artide I, 88 1, 3, and 25 of the Nebraska Condtitution, and the Fourteenth Amendment to the United
StatesCondtitution, the pretrial order does not preserve thoseissues. Accordingly, thecourt considersthat
those issues have been waived or abandoned.

25. Because the defendants failure to comply with the requirements of 8§ 31-224 and thar
subsequent failure to cure the problem upon notice, 8§ 31-226 imposes upon the defendants statutory
lidbility for damages to the plaintiffs. After carefully considering the issues concerning damages, the court
concludes that the damages for partia loss of the perennia hay crops for 1995 through date of trid, loss
of use of the pasture for 1995 through date of trid, cost of repairs to the meadow and pasture, and cost
of repairs to the tributary channd, fish pond, and drainage connector were proximately caused by the
defendantsinthe amount of $18,529.00, and that judgment should be entered in favor of the plaintiffsand
againg the defendants in such amount.

26. Following the amendment by interlinestion in the course of the trid, athough till phrased
as three causes of action, the court concludes that the operative petition states a Sngle cause of action
arisngunder 88 31-224 and 31-226, for whichthe plaintiffs seek both injunctive relief and damages. The
relief isframed accordingly.

27. For essentidly the same reasons set forth above regarding the andlyss of the plantiffs
claims, the court concludes that the defendants’ claims set forth in their operative counterclaim lack merit
and should be dismissed with prejudice.

28.  Theplantffsareentitledtorecover thar taxable costs. They haveincluded in the submitted
itemizationof coststher damsfor fees and charges of thar expert witnessapprai ser, expert witnessrange
consultant, expert nonwitness surveyor, and expert witness engineer. Those items cannot be included in
the costs taxed to the defendants. Nothing can be taxed as costs in an action except such items as are
prescribed by statutes or are expresdy authorized by the consent or agreement of the parties. Kliment
v. National Farms, Inc., 245 Neb. 596, 514 N.W.2d 315 (1994). A witnesswho tetifiesasan expert
on a subject requiring specia knowledge and kil is generdly entitled only to the statutory witnessfee. 1d.
The taxable costs total $1,510.20.



29.  Although assrtionsthat aclaim or defenseisfrivolous or made in bad faith are ordinarily
considered after trid, under the circumstances here and in the interests of bringing the metter to a find
decree with no remaining issues, the court chooses to address those matters now.

30.  The defendantsincluded in their amended answer an dlegeation that the plantiffs brought
this action in bad faith and made frivolous dams. In view of the court’ s findings set forth above, thereis
no posshility of the defendants prevailing on this contention on podt-trid hearing.  Judicid economy
demands that this dlegation be dismissed.

31.  The plantiffs cams include dlegations that the statements of the defendants in earlier
pleadings made the second amended petition (and third amended petition) necessary to include other
defendants. This daim lacks merit because: (@) the operative petition shows on its face that the plaintiffs
could have discovered at any time that there were other parties who might be necessary parties to the
action, (b) asthe court determined that amandatory injunction is not appropriate under the circumstances,
the other parties turned out not to be necessary parties, and (c¢) the claims againgt the other parties were
determined adversdly to plaintiffs on summary judgment.

32.  All damsfor atorneys fees should be denied.

33.  Thisdecreeis intended to condtitute a find adjudication of dl damsof dl partiesto this
action. To the extent not otherwise expresdy considered, dl other clams of al parties should be denied.
DECREE: IT IS THEREFORE ORDERED, ADJUDGED, AND DE-

CREED that:

1. The plantiffs opertive petitionfor injunctive relief isdismissed withprejudice asto events
occurring or conditions existing as of the date of trid.

2. Judgment onthe plaintiffs operative petitionfor damagesisgrantedinfavor of the plaintiffs,
Frederick C. Stoecker and Maddline Stoecker, and againgt the defendants, William D. Sammons and
Nadine Sammons, jointly and severdly, in the amount of $18,529.00 and costs taxed in the amount of
$1,510.20. The judgment shdl bear interest from the date of entry at the rate of 5.442% per annum urtil
paid.

3. Judgment is granted in favor of the defendants, Andrew Robak Sr., Andy Robak Jr.,
Frank Robak, Lee Robak, William Robak, Jeff Robak, Lizabeth Carpenter, and dl persons having or



damingany interestinthe property described inthe caption, real namesunknown, and againg the plaintiffs,
Frederick C. Stoecker and Maddine Stoecker, for digmissa of the plaintiffS operative petition with
preudice to future action.

4. Judgment on the operative counterclam of the defendants, William D. Sammons and
Nadine Sammons, isgrantedinfavor of the plaintiffs, Frederick C. Stoecker and Maddine Stoecker, and
againg the said defendants for dismissal of the said counterclaim with prejudice to future action.

5. All damsfor atorneys fees are denied.

6. Thisjudgment condtitutes afind adjudication of dl damsof dl partiesto thisaction. To
the extent not otherwiseexpressy determined above, dl other dams of dl partiesare denied and dismissed
with prgjudice.

Signed in chambers at Ainswor th, Nebraska, on January 23, 2002; BY THE COURT:

DEEMED ENTERED upon file stamp date by court clerk.
If checked, the court clerk shall:

- Mail a copy of thisorder to all counsel of record and any pro se parties.
Doneon , 20 by

- Note the decision on the trial docket as: [date of filing] Signed “ Decree” entered.
Doneon , 20 by

- Mail postcard/notice required by § 25-1301.01 within 3 days.

Doneon , 20 by .
- Enter judgment on the judgment record. WI||I&T1 B Cm
Doneon 20 by : Didtrict Judge
Mailed to:



