IN THE DISTRICT COURT OF BROWN COUNTY, NEBRASKA
DAVID H. PAULING, Case No. CI01-56

Plaintiff-Appdlant,

JUDGMENT ON APPEAL

VS

NEBRASKA DEPARTMENT OF MOTOR

VEHICLES,
Defendant-Appellee.
DATE OF HEARING: January 29, 2002.
DATE OF RENDITION: January 30, 2002.
DATE OF ENTRY: Date of filing by court clerk (8 25-1301(3)).
APPEARANCES:
For plaintiff-gppe lant: Rodney J. PAmer without plaintiff-gppellant.
For defendant-appel lee: David M. Streich, Brown County Attorney, on behalf of Ne-
braska Attorney Generd.
SUBJECT OF JUDGMENT: Decisononthe meritson petitionfor review under Adminigrative
Procedure Act.
FINDINGS: The court finds and concludes that:

1 This court determines the action after de novo review upon the record of the agency. As
the Nebraska Court of Appeds has often restated, proceedings for review of a find decison of an
adminigirative agency shal be to the didtrict court, which shal conduct the review without a jury de novo
on the record of the agency. Chrysler Corp. v. Lee Janssen Motor Co., 9 Neb. App. 721, 619
N.W.2d 78 (2000). In this instance, there was no hearing conducted by the director, and the agency
record congsts solely of the transcript of filings before the department. In reviewing find adminidrative
orders under the Adminidrative Procedure Act, the district court functions not as a trial court but as an
intermediate court of gppedls. Chrysler Corp. v. Lee Janssen Motor Co., supra.

2. Therecord showsthe history precipitating this proceeding. Theplantiff, David H. Pauling
(Pauling), was the driver of a commercia vehide stopped by the arresting officer because of excessve
Speed. Subsequent investigation showed probable cause to beieve that Pauling had consumed acohoal.



The officer arrested Pauling for ana cohol -related driving offense and required himto submit to a chemica
test. Pauling submitted to abreeth test which reved ed aconcentration of 0.149 grams by weight of acohal
per 210 litersof breath. Thearresting officer submitted asworn report to the director under § 60-4,164(5)
regarding commercid driving privilege disgudification. The director issued a notice of disqualification
pursuant to 8§ 60-4,167. Pauling requested a hearing. After a hearing, the director made findings
determining that Pauling failed to show that he was not operating a commercid vehide with an alcohol
concentration in excess of 0.040 grams by weight of acohol per 210 liters of breath, and ordered that
Pauling’ scurrent Nebraskacommercid driver’ soperating privilegesbe adminigrativey disqudified for one
year. Thedirector’s order was rendered and served on April 23, 2001.

3. Pauling timely appealed to this court. After consideration of the matter de novo on the
record of the agency, this court affirmed the director’ s order by judgment on appeal entered onAugust 3,
2001. Pauling v. Nebraska Dep’t of Motor Vehicle, 2001-051 (Neb. Dist. Ct., 8" Dist., 2001).
No further appeal was taken.

4, On September 17, 2001, Pauling’s counsd faxed to the department a letter requesting
reingtatement of Pauling' s license with an atached copy of a county court judgment of acquittal pursuant
to jury verdict of not guilty on the charge of driving while under the influence of acohol. On September
18, Pauling's counsdl faxed to the department a copy of the crimina complaint upon which verdict had
been returned and judgment entered. These documents show that trid was held on September 7, 2001,
and judgment entered on September 17, 2001.

5. On September 19, 2001, the director rendered an order vacating revocationof operator’ s
license and reingtating Pauling’ s operator’ s license without charge, but reaffirming the disqudification of
commercia driver’slicense. That order was served on September 20, 2001.

6. On September 24, Pauling sattorney requested explanationfor the September 19 order.
On September 26, legd counsd for the department responded withthe agency’ srationde for thedirector’s
order.

7. By order rendered on October 11, 2001, the director carried into effect the judgment on
appeal of this court afirmingthe April 23 order of disqudificationfor the period ending on April 23, 2002.



8. OnOctober 19, 2001, Pauling sattorney filed amotionfor new trid withthe director. The
motion for new trid aleges newly discovered evidence and does not expresdy state which order or
determination of the director upon which anew trid is sought.

0. On November 2, 2001, the director rendered an order determining that the department
lacked jurisdiction to consider amotion for new trid. In that order, the director implicitly construed the
moation for new trid to address the hearing resulting in the April 23 disqudification order.

10. Pauling filed his petitionfor review inthis case on November 8, 2001, and caused proper
service of process upon the Attorney Generd. The Attorney Generd filed an answer on behdf of the
department aleging that this court |acks subject matter jurisdiction because the decision not to grant anew
trid is not angppedable order. The answer a0 adlegesthat the new evidence was not evidence that was
not available to Pauling at the earlier hearing; i.e., restated without the double negative, that the new
evidence was available to Pauling & the earlier hearing.

11. Nether party submitted any brief to this court.

12.  The department asserts that this court lacks subject matter jurisdiction for a particular
reason. Before reaching the lega issues presented for review, it is the duty of an appellate court to
determine whether it has jurisdiction over the maiter before it.  State v. Beyer, 260 Neb. 670, 619
N.W.2d 213 (2000). Even if this court potentialy lacks subject matter jurisdiction for a different reason
thanthat asserted by the department, this court must examine the other jurisdictiona issue. Litigantscannot
confer subject matter jurisdictionuponatribuna by acquiescence or consent. Muir v. Nebraska Dep’t
Of Motor Vehicles, 260 Neb. 450, 618 N.W.2d 444 (2000). Because the issue raised before the
director onthe motionfor new trid implicated the findity of the prior order, the andys's onsubject matter
jurisdiction overlgps the discussion of the merits of the gpped.

13. In City of Lincoln v. Twin Platte N.R.D., 250 Neb. 452, 551 N.W.2d 6 (1996), the
Nebraska Supreme Court discussed certain rules governing new trids in the adminidraive arena. The
court noted that, even in the absence of statutory authority, an adminigtrative agency has the power to
reconsider itsown decisons. Id. (citing Ventura v. State, 246 Neb. 116, 517 N.W.2d 368 (1994)).
The court then recognized that, except wher e the motion to reconsider is one based on newly

discovered evidence, the agency’s power to reconsider its own order exists only urtil the aggrieved



party files an appeal or the Satutory apped time has expired. 1d. (emphass supplied). The court dso
observed that a motion to reconsider filed with an adminigtrative agency will not toll the satutory time for
seeking judicid review, aswould amotionfor new trial under 88 25-1143 and 25-1912(2). Id. (aiting B.
T. Energy Corp. v. Marcus, 222 Neb. 207, 382 N.W.2d 616 (1986)). In Ventura, the Nebraska
Supreme Court recognized that amotion for new trid on newly discovered evidence inthe adminidrative
context, asin the judicid context, can be raised before the adminigtrative tribuna even though an gpped
ispending before the digtrict court or ahigher gppellatecourt. TheVentura court also hdd that the digtrict
court could properly consider an gpped of the hearing officer’ s denid of motion for new trid based on
newly discovered evidence.

14.  Thus regarding the department’ s specific claim on subject matter jurisdiction, i.e. that the
decision to deny a new hearing based on newly discovered evidence is not an appedlable order, the
decisonin Ventura holds otherwise.

15. A different reasonconsidered by this court concerns the nature of the “request” made on
September 17, which was dfectively denied by order rendered September 19. If the September 17
request condtituted a motion for new trid for newly discovered evidence, and the order rendered
September 19, 2001, condtituted an order denying such new tria, then this court would lack jurisdiction
because the petition for review would have beenfiled morethan 30 days after service of the decison from
whichappedl isto betaken. NEB. REV. STAT. § 84-917(2)(a) (Reissue 1999). However, careful review
of the September 17 letter showsno reference to anew trid or new hearing. Thus, the court considersthat
no effective motion for new hearing was made before the October 19 filing. The order denying themotion
wasrendered and served on November 2. Clearly, the petition for review was filed with this court within
30 daysthereafter. This court concludesthat it has subject matter jurisdiction over Pauling’s gpped from
the November 2 order denying anew hearing uponadam of newly discovered evidence. This court next
addresses the merits of the appedl.

16.  Thedirector denied the motion for new trid because she determined that the department
lacked jurisdictionto grant anew trid. Asthe above discussion of the controlling authorities demondirates,
the director erred. The director’s citations and reasoning were correct as to motions for new tria other

than on the basis of newly discovered evidence. Although Pauling's first gpped to this court cut



off the department’ spower toreconsider onany other basis, the department retained the power to entertain
a motion for new hearing based only on newly discovered evidence. The director’s stated reason for
denying the motion was erroneous.

17. However, that does not end this court’ sinquiry. On Pauling’ s current appedl to this court,
the department aso asserts that the evidence recited in the motion was not newly discovered and was
avalable to Palling at the first hearing. Obvioudly, the county court trial on September 7 and county court
judgment on September 17 occurred long after the initid decision of the direction on April 23. If the
subsequent county court verdict and judgment congtitutes “evidence” or its equivaent, then the
department’ s other dlegation in its answer dso falls.

18. InStatev. Yelli, 247 Neb. 785, 530 N.W.2d 250 (1995) (underlying citations omitted),
the Supreme Court discussed the use of judgments as evidence. The court noted that, traditionaly,
judgments have beenregarded as hearsay and not within any exception to the hearsay rule. Thus, aprior
judgment is considered as hearsay, Sinceit is based on the opinion of ajudge or jury congsting of persons
who have not been cross-examined and have no persona knowledge of the underlying facts. Id. Courts
had therefore been urwilling to admit prior judgmentsinto evidence. 1d. As a consegquence, doctrinesof
dam and issue preclusion, res judicata, and collateral estoppel have developed, which dlow for the
admissionof prior judgmentsina subsequent proceeding. TheYelli court next observed that the doctrines
of resjudicata and collatera estoppel are not gpplicable when the burden of persuasion is different in the
subsequent proceeding.

19. In the present context, Pauling seeks congderation of a subsequent county court
judgment as newly discovered evidence. It certainly qudifies asnewly discovered. A recent decision of
the Nebraska Court of Appeals suggests that it should be considered as “evidence.” In re Interest of
Jaden H.,10Neb. App. 87,98, 625N.W.2d 218, (2001) (opining that a Nebraska Supreme Court
opinion reversing aprior Court of Appedls decis onafirming judgment inacase involving the same parties
would “clearly” be grounds for new trid on the basis of “ ‘newly discovered evidence ).

20.  Thiscourt believesthat the moreappropriateandyssiswhether the county court judgment
upon ajury verdict on the issues presented in the crimina case provides any issue preclusive effect upon

amotion for new hearing. In other words, does the doctrine of collaterd estoppel provide any legd bass



for new hearing because of the county court judgment uponjury verdict. Resjudicata, or clam precluson,
could not apply. The dam that Pauling might be guilty of acrimind offense (the crimind charge) differs
fromthe dam that Pauling might be subject to disqudificationof commercid driver’' s license privileges (the
disgudificationproceeding). However, issue preclusion might apply because afact question (that question
being, was Pauling operating amotor vehide while havingana cohol concentrati onin excess of the requiste
gtandard) is common to both proceedings.

21.  Thegpplicability of the doctrine of collaterd estoppel isa question of lawv. Woodward
v. Andersen, 261 Neb. 980, 627 N.W.2d 742 (2001). On a question of law, an appellate court is
obligated to reach a conclusion independent of the determination reached by the tribund below. 1d.

22.  Therearefour conditions that must exigt for the doctrine of collatera estoppel to apply: (1)
The identicd issue was decided in a prior action, (2) there was a judgment onthe merits which wasfind,
(3) the party againgt whom the rule is gpplied was aparty or inprivity withaparty to the prior action, and
(4) there was an opportunity to fully and fairly litigete the issue in the prior action. Id.

23.  Astothelast three conditions, the record satisfiesthis court of ther existence. The county
court judgment of acquittal is generaly not subject to gpped by the state, and as the judgment showsthat
jeopardy had attached, no apped could operate adversaly againgt Pauling (who was the defendant inthe
county court case) because of the congtitutiond prohibition against double jeopardy. Consequently, the
county court judgment of acquittal wasfind. The sateisthe plaintiff indl crimind cases. Thedate, acting
through the department, is the initiaing party in an adminigrative disqudification proceeding and the
defendant on apped to district court. The fact that the state chooses to operate in multiple departments
or agencies does not matter regarding gpplication of the third condition. The state was a party to both
proceedings. Findly, therewasan opportunity to fully and fairly litigate theissuein the prior crimind action.

24. However, this court concludes that the first element, i.e. the requirement of an identical
issue, does not gpply inthis case. First and smplest, therequired alcohol concentration in the crimina case
weas at least 0.10 of one gram by weight of acohol per 210 liters of breeth. In the disqudification
proceeding, the requisite threshold is 0.04 of one gram by weight of acohol per 210 liters of breath.

25.  Second, the burdenof proof isdifferent between the two proceedings. The crimind case
required the state to prove beyond a reasonable doubt that Pauling’s alcohol concentration reached the



prohibited leve. The disqudification proceeding required Pauling to prove by the grester weight of the
evidence that there was not an dcohol concentration reaching the prohibited level. Even disregarding
momentarily the differencein prohibited levels (0.10 versus 0.04), the different standard of proof prevents
gpplication of the doctrine of collatera estoppel. State v. Young, 249 Neb. 539, 544 N.W.2d 808
(1996); State v. Yelli, supra; InreInterest of Jaden H., supra.

26. Ultimatey, the content of the “newly discovered evidence” which clearly appears on the
face of the motion cannot support amotion for new hearing. Thedoctrine of collatera estoppd cannot be
gpplied, and the county court verdict and judgment is not otherwise admissible in evidence.

27.  Thus, the face of the motionfor new hearing showed that relief could not be granted. The
director correctly denied the motion. A proper result will not be reversed merely because it was reached
for the wrong reason. Phipps v. Skyview Farms, Inc., 259 Neb. 492, 610 N.W.2d 723 (2000).

28. Pauling apparently rdiesuponthe provisionof § 60-6,206(4) mandating dismissa of § 60-
6,205(3) adminigrative license revocation proceedings and license renstatement without cost upon certain
conditions, one of which is being found not guilty at trid of violaing 8§ 60-6,196. Clearly, Pauling met that
condition. Indeed, therecord showsthat adifferent administrative license revocation under § 60-6,205(3)
regarding his motor vehide operator’ slicensewas vacated by the director uponrecei pt of the county court
judgment documentation, evenafter aprior judgment of this court affirming thet revocation. However, the
Legidature did not provide for a Smilar escape from the determination of disqudification under 88 60-
4,164 and 60-4,167 et seq. The plaintiff’s reliance upon § 60-6,206(4) ismisplaced. With regard to §
60-6,205(3) proceedings, the Legidature has effectivdly mandated issue preclusion where the doctrine
would not otherwise gpply. But the Legidature has not chosen to do so regarding 8 60-4,167 commercial
driving privilege disgudification proceedings. This court cannot supply that which the Legidature has
omitted.

29.  Thedecison of the director denying the motion for new hearing should be affirmed.
JUDGMENT: IT IS THEREFORE ORDERED AND ADJUDGED that:

1 The decisionof the director denying motionfor new hearing, whichdecis onwasrendered
and served on November 2, 2001, is affirmed.



2. Codts on apped are taxed to the plaintiff-appellant. Any request for attorneys fees,
express or implied, is denied.

Signed at Ainsworth, Nebraska, on January 30, 2002.
DEEMED ENTERED upon the date of filing by the court clerk.

If checked, the Court Clerk shall: BY THE COURT:

- Mail a copy of this order to al counsd of record and to any pro se
parties, including both the Brown County Attorney and the Attor-
ney General for defendant.

Done on , 20 by .
9 Enter judgment on the judgment record.
Done on , 20 by .

- Mail postcard/notice required by § 25-1301.01 within 3 days, stating
“Order denying new hearing affirmed; costs taxed to plaintiff.”

Done on , 20 by .
- Note the decision on the triad docket as: [date of filing] Signed —
“Judgment on Appeal” entered. William B. Casd
Done on , 20 by . P
Maledtor Didrict Judge



