IN THE DISTRICT COURT OF HOLT COUNTY, NEBRASKA

GARRY D. WILSON, SALLY L. WILSON, Case No. CI00-117
and LORRAINE BORER,
Plaintiffs,
DECREE
VS,
LARRY W.SMITH, MICHELE H.
MUELLER, and CHRISE. HOFFMAN,
Defendants.
DATE OF TRIAL: February 6, 2002.
DATE OF RENDITION: February 7, 2002.
DATE OF ENTRY: Date of filing by court clerk (8§ 25-1301(3)).
APPEARANCES:
For plantiffs John P. Heitz with dl plaintiffs
For defendants: W. Bert Lammli with defendant Hoffman and without other
defendants.
SUBJECT OF ORDER: Decision on the merits following trid to the court in equity.
PROCEEDINGS: See journa entry entered on February 7, 2002.
FINDINGS: The court finds and concludes that:
1 The plantiffs seek a decree determining the existence of a prescriptive easement for atrall

road along the west boundary of the defendants’ red estate.

2. The law treats such daimswith disfavor. Such aclaim requires that the elements of such
adverse user be dearly, convincingly, and satisfactorily established. Simacek v. York County Rural
Public Power Dist., 220 Neb. 484, 370 N.W.2d 709 (1985).

3. The principles of lawv generdly applicable to prescriptive easement claims have been
frequently stated and are well-known.

a In order to obtain rightsin the real property of another by prescriptive easement,

i.e,, a private prescriptive easement, a clamant must show that his use was exclusve, adverse, under a



damof right, continuousand uninterrupted, and open and notorious for the full 10-year prescriptive period.
Werner v. Schardt, 222 Neb. 186, 382 N.W.2d 357 (1986).

b. A useisadverse and under adam of right if the daimant proves uninterrupted and
openusefor the necessary period. Oncetheclaimant has established this presumption, it will prevail unless
the owner of the land provesby apreponderance of the evidence that the use was by license, agreement,
or permisson. Id.

C. Exclusve, in reference to aprescriptive easement, does not mean that there must
be use only by one person but, rather, means that the use cannot be dependent upon a smilar right in
others. Id.

d. The nature and extent or scope of the easement claimed by prescription must be
clearly established. 1d.

e Concerning a prescriptive easement, auseis continuous and uninterrupted where
the easement was used whenever therewas any necessity to do so and withsuchfrequency that the owner
of the sarvient estate would have been agpprised of the right being claimed. Breiner v. Holt Cty., 7 Neb.
App. 132, NWw.2d ___ (1998).

f. If ausebegins asapermissve one, it retains that character until notice that the use
isclamed as amatter of right is communicated to the owner of the servient estate. Simacek v. York
County Rural Public Power Dist., supra.

s} Where the daimed useis over unenclosed lands, the presumption is that the use
is permissve. Gerberding v. Schnakenberg, 216 Neb. 200, 343 N.W.2d 62 (1984). Where the
camed right-of-way entals use over a way opened by the landowner for his own purposes, the
presumption is that the useis permissve. 1d.

h. Where adjoining proprietors lay out an aley between thar lands, each devoting
a part of hisland to that way or dley, which is used for the prescriptive period by the respective owners
or their successorsin title, neither can obstruct or close that part which is on his own land; and in those
circumstances the mutua use of the whole of the aleyway isto be considered to be adverse to a separate
and exclusve use by ether. Masid v. First State Bank, 213 Neb. 431, 329 N.W.2d 921 (1983).



I. A cdlamed easement must be viewed from both ends of the prescriptive period.
The nature and extent or scope of the user must from the beginning be clearly established. At the end of
the period it must appear in retrogpect that there has been no material change or variance from the limits
or course adopted or established at the beginning. A lesser use prevents a right to an easement and a
greater use if of no importance until the full prescriptive period has el apsed fromthe initigtionof the greater
us. Stricker v. Knaub, 215 Neb. 372, 338 N.W.2d 757 (1983).

B The law requires that the easement mugt be clearly definable and precisely
measured. 1d. A bill to establish aright of way and to enjoin encroachments upon it cannot be sustained
where it does not furnish the means for declaring exactly what the right is and the precise locdity which it
occupies with the shape and dimensions thereof. Wemmer v. Young, 167 Neb. 495, 93 N.W.2d 837
(1958).

4, The diagram shows the generd relationship of the propertiesinvolved. The controversy
surroundsactrail road from the southwest corner of the defendants property to a32%2 acretract adjoining
the defendants' 1and on the north portion of their west boundary.

5. The plantiffs Wilson (the Wilsons) originally owned the Southwest Quarter (SWY4) of
Section 11, as wel as the surrounding
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aone-third interest eachto the other defendants. A deed from the Farm Credit Bank of Omaha to Smith
was recorded in January of 1994.

6. The plantiff Garry D. Wilson(Garry) testified that ownership was conveyed to the PCA,
he continued to use the trail road in much the same way that he had previoudy. The useconsisted manly
of occasiona accessto the 32Y2 acretract to cut wood or for generd recreationa purposes. Theevidence
demondtrates to this court that there was little occasion to use the trail.

7. The defendant Chris E. Hoffmantedtified that after the defendants acquired the property,
he and Garry had aconversationinwhich Hoffman gave permission to the Wilsons to continue to use the
tral. While Garry does not admit the conversation, he initidly did not expressy deny the conversation,
stated that he did not recdl any permisson, and admitted oncrossexaminationthat he may have beengiven
permission to use the trail road even though he did not recall the conversation. After Hoffman tetified
regarding the specific location of the conversation, Garry testified on rebuttd that he did not recal the
conversation and did not believe that he had ever been in that location.

8. All of the evidence shows that there was no problem until the Wilsons desired to sdll the
32%2acretract. The Wilsons entered into a contract to sl the 322 acre tract to the plaintiff Borer. That
contract stated: “This contract of sde is contingent upon Sellers securing an easement for the benfit (Sc)
of the subject premises allowing ingress and egress to said premises over and across a road way
gpproximately 30 feet wide and extending South (sic) from the South East Corner (sic) of the subject
property and to the East West (sic) county road.” Exhibit 8.

0. The plantff Borer tedtified that she telephoned and talked to Hoffman prior to the
purchase. Sheasked if the defendantswould grant an easement acrossthetrail road to the 32%2 acretract.
Hoffman asked what use Borer intended to make of the 32% acre tract. Borer told Hoffman that she
would move a house onto the property and intended to make the house her principa resdence. Hoffman
refused to consent to the requested easement. Borer admitted that, after the conversationwith Hoffman,
Borer visited with the Wilsons. But she did not recall when that conversation occurred and testified that
she did not know if it was before or after she signed the purchase contract.

10.  TheWilson-Borer contract isdated August 16, 1999. Exhibit 8. Although the month and
year of Borer’ sacknowledgment beforeanotary public are legible, the precise dateisnot legible. Shedid



tedtify that she met with the Wilsons at their home before sgning the agreement.  She testified that the
Wilsons told her that the county board of supervisors had told the Wilsons that the trall road was on a
section line and that the defendants could not keep Borer out of the 322 acre tract.

11.  The Wilsons gpparently consulted an O’'Nelll atorney (not tria counsd). That lawyer
wrote aletter to Hoffman on behdf of the Wilsons attempting to obtain an easement for the trail road. The
letter was dated November 16, 1998. Exhibit 25. That |etter made no reference to any claim of a
prescriptive easement. No easement was obtained.

12.  About 18 months later, the plantiffs present lawyer wroteto the defendants. Exhibit 26.
Thisletter asserted adam of a prescriptive easement but nevertheless offered to either purchaseownership
of a 1,350" by 20" tract corresponding to the trail road location or to purchase a permanent easement
across the same tract. Theletter aso stated thet faling elther of those responses, the plantiffs would begin
acourt proceeding to obtain the easement. This action followed.

13. InWalsh v. Walsh, 156 Neb. 867, 58 N.W.2d 337 (1953), the Nebraska Supreme
Court announced severa principles directly applicable to this case. The court stated that, where agrantor
of red estate remainsinpossessionof apart or dl of the property after the conveyance, the possession of
the grantor is presumed to be permissve and subject to the rightsof the grantee. The court aso stated that
the permissve use of aroad, however long continued, cannot ripeninto a prescriptive right. The court next
stated that aprescriptive right to property being used by permission cannot arise until 10 years after it has
been brought home to the owner in some plain and unequivoca manner that the person in possessonis
daming adversely to hm.  The court concluded that in the case of continued use by a grantor, the
possession cannot be adverse until notice of the adverse claim is brought home to the other party. 1d.

14.  Thaisprecisdy the Studionin this case. The Wilsons conveyed the land to PCA, and
its successor conveyed to the defendants. Any continued use of the road by the Wilsons was presumed
to be permissve. Thiscourt finds atotal absence of any facts demongtrating any action prior to 1999 of
such character as to bring home to the defendants in some plain and unequivoca manner that the plaintiffs
camed adversdly. To the extent that any such action ever occurred, it only occurred from and after the
time of the sdle of the 32%2 acretract. Obvioudy, nowhere near ten years has expired sincethat time. The
plantiffshavefaled to show adverse use remotely approaching the type of use necessary to dhift theburden



of proof to the defendants. On dosing argument, plaintiffs counse urged that Garry’ s continued activities
condtituted the required adverse use. To the contrary, Walsh holds that mere continuation of former
activities by a grantor are presumed permissive. The plaintiffs never rebutted that presumption of
permisson. Indeed, the greater weight of the evidence runs againg the plaintiffsand in favor of permissve
use by the defendants.

15.  Moreover, the solicitation of written easements is rather inconsistent with a claim of
ownership, and congtitutes some evidenceof anadmissiontothecontrary. That conduct raisesan inference
that the plaintiffs knew and understood that they had no legd right or entitlement to use of the road contrary
totheowners permisson. Whilethefind letter from the plaintiffs current attorney carefully preservesthe
dam of prescriptive right, the plaintiffs earlier conduct bespeaks knowledge of the absence of any vested
legd right. It isby no means conclusive, but adds to the crushing weight of evidence againg the plaintiffs
dam.

16.  Althoughthe factud Stuationdiffers somewhat fromthiscase, this court remindsthe parties
of the words of wisdomrecited inConnot v. Bowden, 189 Neb. 97, 100-102, 200N.W.2d 126,
(1972), where the Supreme Court stated:

The Stuation appears to be amilar to that described inBurk v. Diers, 102 Neb. 721,
169 N.W. 263, wherein it is stated: “The road in controversy, if it was a road, whichis
disputed, was a neighborhood road. Oftentimesfarmersor ownersof city lots, out of mere
generosity and neighborly feding, permit away over their land to be used, when the entire
community knowsthat the useis permissive only, without thought of dedicationor adverse
user. This use ought not to deprive the owner of his property, however long continued.
Such rule would be a prohibition of dl neighborhood accommodations in the way of
travel. ...

“The use necessary to estop the owner from claiming his land mugt be such that
interruption would affect private rights or public convenience.  Where the public has
exercised no control or dominion over the road, nor used it to such an extent asto inform
the owner, exercising reasonable care for his rights, that the public isusing it under dam
of right, then neither implied dedication nor adverse user is shown. Thereis no evidence
in this case that the genera public has depended upon the existence of this road and will
be serioudy inconvenienced by the loss of it; nor have private persons made improvements
inthe belief that thisisaroad. Infact, the road is acul-de-sac.”

Inthe vast holdings of grazing landsinwestern Nebraska, many well-defined trails
may befound whichare accessble to al through gates provided. Entry by nonowners of
the land for various purposes cannot ordinarily be deemed to be adverse. It is not under
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a dam of right but generdly recognized as permissve in nature. In the present case, no

“damof right” was ever asserted until theincidents occurred whichgave riseto this action.

Asdaed in Stubblefield v. Osborn, 149 Neb. 566, 31 N.W.2d 547: “In the instant

case the evidence by the plaintiffs shows the origind entry and use to have been
permissve. The plantffs did not inform Bolton that they clamed a right-of-way and

perpetua easement across his land. They crossed the land on occasions to go hunting, as
did others. There wasno clam of right or exclusve use. The most that canbe sad asto
their crossng the landsin question isthat it was permissive only, a neighborly act on the
part of the owners or tenants on the land. There was no claim of ownership on the part
of plantiffsof sucha naturethat they openly and forcibly asserted directly againgt the actual

ownersof the land in such a manner that the ownerswould be required to take afirmative
action againd the plaintiffs” It is well settled that a permissive use cannot ripen into a
prescriptive right until 10 years after notice of the adverse daim is brought home to the
landowner. See Walsh v. Walsh, 156 Neb. 867, 58 N.W.2d 337. “A permissive use
of the land of another, that isa use or license exercised insubordinationto the other'sdam
and ownership, isnot adverse and cannot give an easement by prescriptionno matter how
long it may be continued. . . .”

17.  Whatever the Wilsons may have related to Borer about the discussons with the county
board, Borer admitted that she talked to Hoffman by phone prior to the purchase and that upon learning
of Borer’s intentions regarding the 32%2 acre tract, Hoffman declined to consent to or approve of any
easement for travel on thetrail road. Borer made improvements to that tract despite defendants clear
gatements denying the existence of any right-of-way. Her actions cannot be attributed to any reasonable
belief of the legd existence of aroad.

18.  Theevidencefailsto susainthe plaintiffs petition, and the petitionmust be dismissed with
prgudice a the plaintiffs cost.

19.  Although defendants purport to request affirmetive rdief in their answer, they did not set
forth any counterclam. Further, their answer failed to alege facts sufficient to state a cause of action to
quiet title or for injunctive relief from repeated trespass. A counterclam mugt alege facts sufficient to
support an independent cause of action in favor of the defendants and againg the plaintiffs and must be
more than a mere defense to the plantiffs cause of action. State ex rel. Douglas v. Ledwith, 204
Neb. 6,281 N.W.2d 729 (1979). The defendants havefailed to set forth any proper clam for affirmative
relief.

20.  Thefileshowsthat al costs were incurred by the plaintiffs. Therefore, it is not necessary
to grant any monetary judgment againg the plaintiffs.
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21.  Thisisintended asafind judgment adjudicating dl of the dams and the rightsand lighilities
of dl parties. NEB. REV. STAT. § 25-1315(1) (Cum. Supp. 2000).
DECREE: IT IS THEREFORE ORDERED, ADJUDGED, AND DE-
CREED that:

1 The plantiffs second amended petitionisdismissed withprgudice and all costs aretaxed
to the plaintiffs.

2. Any requests for attorneys fees, express or implied, are denied.

3. Any dam of any party to this action not otherwise expresdy determined above is denied.
Thisisafind judgment adjudicating dl of the daims of dl parties.

Signed at O’ Neill, Nebraska, on February 7, 2002, BY THE COURT:
DEEMED ENTERED upon file stamp date by court clerk.
If checked, the court clerk shall:

: Mail a copy of this order to all counsel of record and any pro se parties.
Doneon , 20 by

: Note the decision on the trial docket as: [date of filing] Signed “ Decree” entered.
Doneon , 20 by

: Mail postcard/notice required by § 25-1301.01 within 3 days: “ Decree entered; petition
dismissed with prejudice at plaintiffs' cost.”
Doneon ,20 by

William B. Casd, Didrict Judge

Mailed to:



