IN THE DISTRICT COURT OF HOLT COUNTY, NEBRASKA
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(1) dipulation for settlement (filed 2002/02/04); (2) plaintiff's
dismissd with prgudice (filed 2002/02/04); (3) defendant’s
motion (filed 2002/02/05) for approval of stipulaionand entry of
judgment; (4) defendant’ smotion (filed 2002/02/05) for require-
ment of security for costs; (5) plantiff’ sverba motionof approval
of settlement Stipulation; and, (6) plantiff’ sverba renewed motion
to recongder taxing expenses.

Seejourna entry entered on February 12, 2002.



FINDINGS: The court finds and concludes:

1 Thisactionconcerns an aleged forged endorsement of acheck. The partieshave entered
into awritten stipulation for settlement that specifies payment into court and disbursement of certain sums
and dismissas with prgudice, but is sSlent on the issue of costs.

2. By interlocutory order, the court previoudy taxed costs againgt plantiff following the
defendant’ s successful motion to transfer upon a daim of improper venue. The plaintiff again rases this
issue, as she did previoudy on a motion to reconsider. This court remains committed to its prior
determination, and for the parties convenience, restates some of the prior determinations.

3. The plantiff argued that the defendant was a resdent of the Knox County under § 25-
403.02(1) declaring a corporationto be “aresdent of any county inwhichit hasaregistered officeor other
officeor is doing business.” NEB. REV. STAT. § 25-403.02(1) (Reissue 1995) (emphasis supplied).

4. The plaintiff presented evidence showing that some of the defendant’ s depositors reside
in Knox County, that some of the defendant’ s borrowers reside or have business operations located in
Knox County, and that the defendant has taken security documents from borrowers concerning Knox
County real estate and caused such documents to be recorded in Knox County. The plaintiff assertsthat
such congtitutes “ doing business’” within the meaning of § 25-403.02(1).

5. Thereisno evidencethat the defendant hasaregistered or other office anywhere other than
Ewing, Holt County, Nebraska. Although the evidenceis not absolutely clear onthis point, it appears that
the chartered location of the defendant is Ewing, Nebraska, which islocated in Holt County.

6. This court agrees that taking deposits condtitutes part of “doing business’ by a bank.
Section8-157 requiresthat “the genera businessof every bank shdl be transacted at the place of business
specified initscharter.” NEB. REV. STAT. § 8-157(1) (Reissue 1997). Thus, § 8-157 requires a bank
to accept depodits at the location specified inits charter. Thereisno evidence that the bank has taken
deposits at any locationother thanitschartered | ocationin Ewing, Holt County, Nebraska. That congtitutes
the location of the bank’ s business of taking deposits. The residence of the depoditor isimmaterid.

7. Making loans aso condtitutes part of a bank’s actions in “doing business” A bank is
authorized to conduct aloan closing at alocation other than the place of business specified inthe charter.
NEB. REV. STAT. 8§ 8-157(9) (Reissue 1997). However, the evidence does not establish that this was



done ether inKnox County generdly or in Knox County asto the specific transactions noted by the plantiff
in the offered evidence. The acknowledgments on deposition exhibits 5 and 6 show that the respective
ingruments were executed in Holt County. E13, at deposition exhibits 5 and 6. That evidence strongly
suggeststhat the loandosng asto the transaction or transactions involved therein occurred in Holt County.
The bank’ s business of making aloanis done where the loan is made, not where the borrower resides or
where the security islocated. The bank’ s address on the security documents and the recitation of venue
of the acknowledgments are dl consstent with the bank’s claim that it does businessin Holt County.

8. The recording of a security document inthe county where the security islocated does not
condtitute“doing business’ inthat county. A bank isin the business of receiving deposits and making loans.
That“business’ occurswherethe bank conductsit, whichis generdly required to be thecharteredlocation.
Virtudly every business participates in transactions in places other than the location where business is
conducted. For example, corporations are required to file state income tax returns with the Department
of Revenue in Lincoln. That act does not condgtitute “doing business’ in Lancaster County within the
meaning of § 25-403.02(1). In other words, incidental transactions which are purely ancillary to the
conduct of business do not congtitute “doing business’ within the meaning of that section. The recording
of a security document fals into that category and does not, of itself, condtitute “doing business”

0. Section 25-403.02(1) defines a corporation’s residence for purposes of specifying the
locations where the Legidature has determined that it is fair and appropriate to require a corporation to
defend itsdf. The plaintiff’ s congtruction sretches that definition beyond the bresking point, and would
render § 25-403.01 essentidly meaningless.

10.  The plantff also maintained that 8 25-403.01 authorized venue in Knox County under
cause (2) permitting actions “inthe countywhere the cause of actionarose” or clause (3) permitting actions
“in the county where the transaction or some part of the transaction occurred out of which the cause of
actionarose. ...” NEB. REV. STAT. § 25-403.01 (Reissue 1995).

11.  Thecauseof actionarose upon payment of the check. That occurred wherethe defendant
bank paid the check. The evidence failsto show that such payment occurred anywhere other than a the
bank’ sofficea Ewing, Holt County, Nebraska. Clause (2) clearly afforded no basis for the actionto be
brought in Knox County.



12.  Thedause(3) issuerequirescloser andyss The plaintiff contendsthat at least part of the
transaction occurred in Knox County where the alleged forger received money on the check from an
intermediary bank. That intermediary bank sent the check through regular banking channelswhere it was
subsequently paid by the defendant drawee bank upon presentation at its bank office in Ewing.

13. Under gtatutesaccording controlling effect to the place of the transaction, venue isnot fixed
at places where preliminary or incidental effects occurred, or where acts of inducement may have taken
place. 92A C.J.S. Venue § 77 (2000). The act must be one of the factswhichunder the subgtantive law
congtitutes the cause of action. Id.

14.  Theliadility of a payor bank to the true payee of a check arises from U.C.C. § 3-420,
whichdassfiessuchpayment asaconverson. NEB. U.C.C. 8 3-420 (Reissue 1992). SeedsoMaddux
v. First Westroads Bank, 199 Neb. 81, 256 N.W.2d 647 (1977) (under original Article 3, payee or
true owner of check cashed bearing forged endorsement may recover from drawee bank which paid
check); 9 C.J.S. Banks and Banking 8§ 420b (1996) (instrument is converted if bank makes payment
on instrument bearing forged endorsement).

15.  Converson isthe unauthorized and wrongful dominionover personal property owned by
another, whichisexerted asadenid of or inconsstent with the owner’ srightsinthe property or is asserted
in derogation, excluson, or defiance of another’s ownership or title in personal property. Hecker v.
Ravenna Bank, 237 Neb. 810, 468 N.W.2d 88 (1991). A conversion of a check bearing a forged
endorsement by the drawee bank cannot occur until the check is paid by the drawee bank. Thus, thefacts
which under the substantive law of conversion condtitute that cause of action occurred in Holt County
where the defendant bank paid the check dlegedly bearing the forged endorsement. Thus, the
“transaction” within the meaning of clause (3) of § 25-403.01 occurred entirely within Holt County.

16.  Thiscourt’sorigind ruling on the maotion was correct and this court adheres to the same.

17.  Theplantiff did not resst the admisson in evidence of the afidavit of defendant’ s counsel
regarding expenses of the transfer. “It seems obvious that if an attorney seeks afeefor hisor her client,
that attorney should introduce at least andfidavit showing alis of the servicesrendered, the time spent,
and the chargesmade.” Boamah-Wiafev. Rashleigh, 9Neb. App. 503, 514,614 N.W.2d 778,
(2000) (emphesis supplied). The affidavit (Exhibit 11) lists the services and the charges, but does not



gpecificdly lig the time spent. However, the plaintiff did not object upon that ground or otherwise claim
that the affidavit isinsufficient. Accordingly, the court does not determine the issue on that ground.

18.  Thiscourt now consdersthe effect of the stipulationfor dismissd whichisslent ontheissue
of costs. It haslong been held that the right to costsis dependent upon statutory provisions, there being
no right thereto at common law. City of Hastings v. Mills, 50 Neb. 842, 70 N.W. 381 (1897).
Statutes authorizing allowance of costs are drictly construed. Branson v. Branson, 84 Neb. 288, 121
N.W. 109 (1909).

19.  Thefollowing statutes may have gpplication in this case.

a NEB. REV. STAT. § 25-403.01 (Reissue 1995): “The court inthe countytowhich
the action is transferred, in its discretion, may order the plantiff or the plantiff’s attorney to pay to the
defendant al reasonable expenses, including attorney’s fees, incurred by the defendant because of the
improper venue or in proceedings to transfer the action.”

b. NEB. REV. STAT. § 25-1707 (Reissue 1995): “Unless otherwise provided by
satute, the costs of motions, continuances, amendments, and the like, shdl be taxed and paid as the court
in its discretion may direct.”

C. NEB. REV. STAT. §25-1708 (Reissue 1995): “Whereit is not otherwiseprovided
by this and other statutes, costs shdl be alowed of courseto the plaintiff, upon ajudgment in hisfavor, in
actions for the recovery of money only, or for the recovery of specific real or persond property.”

d. NEB. REV. STAT. 8§ 25-1710 (Reissue 1995): “Costs shall be alowed of course
to any defendant upon ajudgment in his favor in the actions mentioned in section 25-1708.”

e NEB. REV. STAT. § 25-1711 (Reissue 1995): “In other actions the court may
award and tax costs, and apportion the same between the parties on the same or adverse Sdes, asin its
discretion it may think right and equiteble. . . .

20.  Thereisvery little case law in Nebraska addressing costs, and none that this court found
on the specific point. See, e.g., Ehlers v. Campbell, 159 Neb. 328, 66 N.W.2d 585 (1954).
“Although there is authority to the contrary, the rule in some jurisdictionsis thet the plaintiff is not entitled
to costs on the sattlement of a cause of action by the agreement of the parties in the absence of any
agreement as to costs.” 20 C.J.S. Costs 8§ 33 (1990). The discussion under that section states:



“According to other authorities, where a cause of actionis extinguished by agreement betweenthe parties,
whether by payment, settlement, rdease, or otherwise, no agreement being made as to codts, plaintiff
cannot recover codts, it being presumed that each party will bear hisown costs.” 1d.  The section dso
states: “In the absence of any agreement as to costs, defendant is not entitled to recover any costs on a
settlement of the cause of action.” 1d. But the section then goes on to provide: “However, it dsoishdd
that defendant is entitled to costs ona settlement, and that where defendant pleads payment, or some other
method of extinguishment of a cause of action, and is successful, he will be entitled to cogts.” 1d.

21.  Thiscase possesses characteristics of ajudgment favorable to plaintiff and of ajudgment
favorable to defendant. Whilethe plaintiff isdismissng her cause of action, sheisdoing soin consderaion
of payment of gpproximately $27,870 of a$30,000 daim. Under these circumstances, the court concludes
that neither 8 25-1708 nor § 25-1710 applies on itsterms, and that neither party is entitled to costsasa
meatter of right.

22. Because the gtipulation was slent on the issue of codts, this court believes that the most
sengble rule is the one presuming as a matter of law that each party should bear hisor her own costs.
Applying a contrary rule would dlow a party to enter into a settlement agreement and then “spring” an
additional issue on the adversary later. The parties could easly have agreed to disposition of costs or at
least specificdly |eft openthe issue of costsin the settlement agreement. Public policy favors complete and
find settlement of disputes. The presumption that each party will bear his or her own cogts where the
settlement agreement is sllent mogt faithfully implements that policy objective,

23.  Thecourt further concludesthat, evenif this court’ sinterpretations of the costs statutesare
incorrect, the court should exercise its discretion under 8 25-403.01 not to impose expenses induding
atorneys fees upon the plaintiff on the transfer from Knox County to Holt County.

JUDGMENT: IT ISTHEREFORE ORDERED AND ADJUDGED that:

1 The dtipulation for settlement is generaly gpproved.

2. Judgment is granted dismissing the plantiff’s operative petition with prejudice to future
action.

3. Judgment is granted dismissing the defendant Farmers State Bank’ s operdtive third-party
petition againg al third-party defendants with preudice to future action.



4, Judgment isgranted dismissng the operative counterclaim of third-party defendant Midwest
Bank, N.A., Creighton, Knox County, Nebraska, formerly known as AmericanNationa Bank, againgt the
plaintiff with prgudice to future action.

5. Judgment is granted dismissing the operative cross-petitions of third-party defendant
Midwest Bank, N.A., Creighton, Knox County, Nebraska, formerly known as American National Bank,
againg dl other third party defendants with preudice to future action.

6. Each party shal bear his, her, or its own respective costs and attorneys' fees.

7. The interlocutory order taxing costs of transfer of venue to plaintiff is vacated.

8. The defendant Farmers State Bank’ s motion for security is granted to the extent that the
court clerk is directed to withhold $1,500.00 fromthe proceeds held by the clerk as security for payment
of costs by plaintiff on apped, and is otherwise denied.

0. The court clerk is directed to disburse the settlement proceeds of $27,870.53, less the
security deposit of $1,500.00, or $26,370.53, to the plaintiff in care of the plaintiff’s attorney of record.
Unless otherwise determined upon apped, the plaintiff shal be entitled to disbursement of the remaning
sum of $1,500.00 upon expiration of time for apped.

10.  All other damsor mationsof dl parties are granted to the extent congstent withthe above-
dated relief and are denied to the extent inconsstent with such relief. This congtitutes afina judgment.

Signed in chambers at Ainsworth, Nebraska, on March 1, 2002; BY THE COURT:
DEEMED ENTERED upon file stamp date by court clerk.
If checked, the court clerk shdl:

: Mail a copy of this order to all counsel of record and any pro se parties.
Doneon , 20 by

- Note the decision on the trial docket as: [date of filing] Signed “Judgment” entered.
Doneon , 20 by

- Mail postcard/notice required by § 25-1301.01 within 3 days (All petitions, counter -
claims, and cross-petitions dismissed with prejudice; settlement stipulation approved;
each party to pay own costs and attor neys' feeg.

Doneon , 20 by .
9 Enter judgment on the judgment record. WI||I€(T] B Cé‘@
Poneon BB District Judge

Mailed to:



