IN THE DISTRICT COURT OF HOLT COUNTY, NEBRASKA

HATTIE CONRAD, by and through her Case No. Cl01-136
attorney-in-fact, Michelle Hysell,
Paintiff-Appelant,
VS, JUDGMENT ON APPEAL

STATE OF NEBRASKA, DEPARTMENT
OF HEALTH AND HUMAN SERVICES,

Defendant-Appellee.

DATE OF HEARING: March 18, 2002.
DATE OF RENDITION: June 23, 2002.
DATE OF ENTRY: Date of filing by court clerk per § 25-1301(3).
APPEARANCES:
For plaintiff-gppellant: Glenn Van Vdson without plaintiff.
For defendant-appel lee: No appearance.
SUBJECT OF ORDER: Appeal de novo upon agency record pursuant to Adminidrative
Procedure Act.
FINDINGS: The court finds and concludes that:

1 On appeal under the Adminigtrative ProcedureAct, this court reviewsthe decisionde novo
on the agency record. Stoneman v. United Neb. Bank, 254 Neb. 477, 577 N.W.2d 271 (1998);
Langvardt v. Horton, 254 Neb. 878, 581 N.W.2d 60 (1998); Wolgamott v. Abramson, 253 Neb.
350,570N.W.2d 818 (1997). Inreviewing find adminigtrative ordersunder the Administrative Procedure
Act, the digtrict court functions not asa trid court but as an intermediate court of gppeals. Wolgamott
v. Abramson, supra; Booker v. Nebraska State Patrol, 239 Neb. 687, 477 N.W.2d 805 (1991).

2. Before reaching the legd issues presented for review, it is the duty of an appellate court
to determine whether it has jurisdiction over the matter before it. Kansas Bankers Surety Co. v.
Halford, 263Neb. 971,  N.W.2d___ (2002). Therecordinthiscase demondratesthat the hearing
officer was present at the Health and Human Services West Campus, Folsom and Prospector, 2™ Floor,
Building 14, Lincoln, Nebraska Exhibit 2. LincolnisinLancaster County. Theremainder of the hearing



participants were present at O’ Neill, Nebraska. 1d. O’'Nelll isin Holt County. The two locations were
connected tdephonicdly. Id. Prior to the oral arguments on appedl, this court requested the parties to
submit supplementd briefs onthe issue of jurisdiction. The court concludes that subject matter jurisdiction
over this appeal ran to the Didrict Court of Lancaster County and that this court lacks subject matter
jurisdiction. Accordingly, the gpped must be dismissed.

3. Theright of appeal is statutory and the requirements of the statute are mandatory and must
be complied withbefore the appel late court acquiresjurisdiction of the subject matter of theaction. Board
of Educ. of Keya Paha County v. State Board of Educ., 212 Neb. 448, 323 N.W.2d 89 (1982).
Proceedingsfor review under 8 84-917 of the Adminidrative Procedure Act must be initisted inthe ditrict
court of the* county where the action istaken.” 1d. (citing NEB. REV. STAT. § 84-917).

4, The “county where the action istaken” refersto the Ste of the first adjudication hearing.
Essman v. Nebraska Law Enforcement Training Ctr., 252 Neb. 347, 562 N.W.2d 355 (1997);
Metro Renovation, Inc. v. State, 249 Neb. 337, 543 N.W.2d 715 (1996).

5. In the context of another statute, the Supreme Court recently expresdy held that the
locationof the hearing is determined by the location of the hearing officer. Gracey v. Zwonechek, 263
Neb. 796, N.W.2d __ (2002). Thisfollowslogicdly from the andyss of venue discussed by the
Supreme Court in Muir v. Nebraska Dept. of Motor Vehicles, 260 Neb. 450, 618 N.W.2d 444
(2000).

6. TheMuir court sensbly defined the hearing venue as the place of trid, i.e., the Stewhere
the power to adjudicate isto be exercised. 1d. The Supreme Court read the specific venue Satute there
gpplicable in pari materia with § 84-913.03 (authorizing hearings by telephone, televison, or other
electronic means) and 8 84-914(1) (providing for “rules of evidence’ hearings). While the court did not
explicitly discussthe locationof ategphonic hearing, it ssems inherent in the Muir andyss that the venue
of a telephone hearing is the location of the hearing officer. However, in Gracey the Supreme Court
expresdy stated that concluson. The Gracey court rgected the contention that the hearing occurs
smultaneoudy at both locations.

7. The courts of other states have generdly reached the same conclusion.



A. In Sleeth v. Department of Public Aid, 125 Ill. App. 3d 847, 852, 466
N.E2d 703, (1984) (emphasisin original), the court reasoned:

The essence of a hearing is the opportunity to be heard by the listener. One can
be heard by written affidavit, by closed drcuit televison, by video tape recording, by
telephone or by actual appearance. Each method offers an opportunity to be heard, but
only with the last mentioned method isthe situs of the hearing — is the place where the
lisener hears— in the actua presence of the speaker. [Footnote omitted.] Intheingant
case, the ligener was not one of the loca office personnd in Peorig, but the officer or
officerslocated in Chicago. The speskers were the plantiffs and under the procedures
followed by the IDPA, the plaintiffs were not present at the situs of the hearing. It follows
then that the hearing was not conducted in the county of the plaintiffs resdence.

B. InDetroit Base Coalition for the Human Rights of the Handicapped v.
Department of Social Services, 431 Mich. 172, 428 N.W.2d 335 (1988) (en banc), the Michigan
Supreme Court interpreted an adminigtrative rule providing for a hearing “in the county where aclaimant
resdes” The court rejected the department’ s interpretation that a telephone hearing takes place at both
the place where the daimant is present and the place where the hearing referee is present. The court
adopted the reasoning of the lllinais court. After extensvely quoting the lllinois court’s opinion, the
Michigan Supreme Court determined that the language

contemplates a hearing at which the plantiffs are present a the place where the
decisonmaker is observing, consdering, and evduating the evidence. . . . [W]e rgect
defendants argument that the location of the telephone hearing is in two places
samultaneoudy and hold that the hearing is consdered and conducted at the place where
the hearing refereeis present. . . .

A policy mandating telephone hearing procedures would mean that as a rule the
hearings will not take place in the county inwhichthe daimant resides, and therefore does
not meet the statutory requirement . . . that the hearing be held at “areasonable time, date,
and place which normally shdl be in the county where aclamant resides”

Id. at 182, 428 N.W.2d a 340 (emphasisin origina).

C. The Supreme Court of Appedls of West Virginiagpplied smilar reasoninginPar ks
v. Board of Review of Dep’t of Employment Security, 188 W. Va. 447, 425 S.E.2d 123 (1992).
See dso, Annot., Propriety of Telephone Testimony or Hearingsin Prison Proceedings, 9
A.L.R5th 451 et seq. (1993); Annot., Propriety of Telephone Testimony or Hearings in
Unemployment Compensation Proceedings, 90A.L.R.4th532 et seq. (1991); Annot., Propriety



of Telephone Testimony or Hearings in Public Welfare Proceedings, 88 A.L.R.4th 1094 et
seq. (1991).

D. Inthe adminidrativelicenserevocationcontext, the New Mexico Court of Appeds
amilaly held that the statute did not authorize tel ephonic revocation hearings and that New Mexico law
required the hearings to be held inpersoninone placeinthe rdevant county. Evansv. State, Taxation
& Rev. Dep’t, 122 N.M. 216, 922 P.2d 1212 (1996).

8. Here, unlike Gracey, the issue is not whether the department properly conducted its
hearingby telephone. Inthe publicwefare context, unlikeadminigtrativelicencerevocations, theapplicable
statute does not specify the required location of the first adjudicated hearing. Thus, no gatute or rule
prevented the hearing from being hed with the hearing officer in Lincoln and the other participants
eectronicdly participating fromO’Neill. Here, the questioniswhere*the action [was] taken” for purposes
of §84-917.

9. This stuation dso differsfrom Gracey in that 8 60-6,208 expresdy directs the digtrict
court appeal to “the digtrict court of the county wherethe alleged events occurred for which he
or she was arrested inaccordance withthe Administrative Procedure Act.” NEB. REV. STAT. § 60-
6,208 (Reissue 1998) (emphasis supplied). That phraseeffectively changesthe* apped to thedigtrict court
of the county where the action was taken” rule of § 84-917 regarding district court appeals from
adminigrative license revocation hearings. But there is no equivalent language regarding district court
appedls from public welfare cases. Thus, in public welfare cases, the language of § 84-917 requiresthe
appeal to the taken to the didtrict court of the county where the action was taken. Because the caselaw,
induding the rationde underlying Gracey and Muir, reasons that such hearings are deemed to be held at
the location of the hearing officer, the digtrict court gpped in public welfare casesliesto the county where
the hearing officer physicaly conducted the hearing. In this case, the hearing officer performed that duty
in Lancaster County.

10.  Thiscourt has carefully consdered whether the decison in Downer v. Thms, 192 Neb.
594, 223 N.W.2d 148 (1974) requires adifferent result. After extensive review, this court concludes that
it doesnot. SincethedecisoninDowner, boththe statute and the regulations relied uponinthat Supreme
Court opinion have changed. Unlike the Stuation in 1974, the gpped is no longer taken from the county



board of public welfare. The statute does not require the hearing to be held inthe county of the gpplicant’s
residence. NEB. REV. STAT. 868-1016 (Cum. Supp. 2000). The regulations exigting a the time of the
Downer decision have been entirdy replaced. See 465 Neb. Admin. Code, ch. 6, § 6-001 et seq.
(1995). The regulaions now expressly provide that “[h]earings are held either by telephone or a a
[d]epartment office.” 465 Neb. Admin. Code, ch. 6, 8 6-004.07 (1995) (emphasis supplied). Theplain
language of that regul ationcontempl ates two, mutudly exdusive choicesfor venue. Venuemay occur either
by telephone or a a department office. This hearing occurred by telephone. It took place at the location
of the hearing examiner. The power to adjudicate was exercised at the location of the hearing examiner
inLincoln, eventhough the gpplicant and her representatives participated by telephone fromadigtrict office
in O'Neill.

11. Because this court lacks subject matter jurisdiction, the appeal must be dismissed.
JUDGMENT: IT 1S THEREFORE ORDERED AND ADJUDGED that:

1 The gpped is dismissed for lack of subject matter jurisdiction.

2. Costs on gpped are taxed to the plaintiff-gppellant.

3. Any request for attorney fees, express or implied, is denied.

Signed in chambers at Ainsworth, Nebraska, on June 23, 2002.
DEEMED ENTERED upon filing by court clerk.

If checked, the Court Clerk shall: BY THE COURT:
- Mail a copy of this order to dl counsel of record and to any pro se
parties.
Done on ,20_ by .
9 Enter judgment for costs with interest on the judgment record.
Done on ,20 by .

- Mail postcard/notice required by § 25-1301.01 within 3 days (“Judg-
ment on appeal entered; appeal dismissed”).
Done on ,20 by .

- Note the decison on the trial docket as: [date of filing]  Signed William B. CasH
“Judgment on A " entered dismissin eal for lack of subject ..
matte?rjurisdiction.ppeal 9w : DISI’ICt JJdge
Done on ,20 by .

Mailed to:




